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* That's the new term for finding out why 
consumers buy or don't buy, 





' Title Service as modern 


as 
MOTIVATION 
RESEARCH 


Speaking of motivation, here are 
some reasons given for the prefer- 
ence for Lawyers Title service 
and prétection: 


I've never missed a closing dead- 
line when Lawyers Title handles 
a deal. 


I like the company’s sound under- 
writing principles. 


Its services are convenient—just 
about everywhere. 


Lawyers Title takes care of my 
transactions efficiently. 


I am always treated courteously. 


I want all the assurance I can get 
that the title is good. Lawyers 
Title gives me that assurance. 


No matter where my transaction 
is, when I turn it over to Lawyers 
Title I know I'm dealing with 
local experts. 


It all adds up to the fact that 
There is no better title insurance 
than a policy issued by 


lawyers Title 


Insurance (Orporation 


Home Office ~ Richmond .Virginia 


TITLES INSURED THROUGHOUT 43 STATES, 


THE DISTRICT OF COLUMBIA, PUERTO RICO, HAWAII 


AND THE PROVINCES OF ONTARIO AND 
QUEBEC, CANADA 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 250 OTHER CITIES 
THOUSANDS OF APPROVED ATTORNEYS LOCATED 
THROUGHOUT THE OPERATING TERRITORY 
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NATIONAL TITLE 
DIVISION OFFICES 
Chicago, Dallas, 
Detroit and New York 


BRANCH OFFICES IN: 
Akron, O. 

Albany, Ga. 

Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
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Timely Reporting \ 


No matter what the tax, no matter who the tax- 


payer, you will find what you want thoroughly 
covered in one or more of the great tax family 
of CCH TOPICAL LAW REPORTS. 


New tax laws, amendments, regulations, rulings, 
decisions, and the like, pour into the editorial offices 
of Commerce Clearing House in a never-ending 


stream. 
on Ever y Tax ! CCH Tax Editors transform this important, needed 
] tax information into efficient working tools and 


\ 
ee, 
\. for Every Need! _ , 


Effectively, Continuingly — 


CCH Reports on Such Tax Topics as: 


4 


rush it to subscribers all over the country in 
pertinent issues of CCH Tax Reports. 


pores 


That’s why we say: “Whatever the tax, CCH reports 


on it... fully, accurately, helpfully, quickly.” 
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Send for Your FREE Tax Book ! 


Use this handy coupon to request your 
complimentary copy of “39 Ways fo 
Save Income Taxes.” Practical, easy 
to understand, it lays out tax-saving 
methods to be used in everyday tax 


situations and transactions. 


COMMERCE. CLEARING, HOUSE,.INC. 


PUBLISHERS 


TOE yy" . Aw ReEePePorRrTs 


AG ; NASHINGTON 4 
S W. PETERSON Ave 






Commerce Clearing House, Inc. 
4025 W. Peterson Ave., Chicago 30, Illinois 


Send us our complimentary copy of *39 Ways to 
Soave Income Taxes.” Also send further details about 
CCH's swift, dependable reporting on tax topics indicated 
— no obligation, of course: 


(_] Federal Income Taxes [_] Estate and Gift Taxes 
(_} State Toxes (] Social Security Taxes 
[_] Federal Excise Taxes [_] Canadian Taxes 


() Liquor Taxes EM csnévascacyesweden 
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The President's Page 


Charles S. Rhyne 


May 1 has been officially proclaimed 
by President Eisenhower as the date 
of the first nationwide observance of 
“Law Day—U.S.A.” The purpose of 
Law Day is to focus public attention 
on the important part that law has 
played in the growth and progress of 
America and the place it occupies to- 
day in the lives of all citizens. The 
observance will consist of special pro- 
grams in communities everywhere, 
before various civic and bar organi- 
zations and in the schools. The em- 
phasis will be on respect for law and 
good citizenship. In the broader pic- 
ture, the event will be a dramatic re- 
affirmation by the American people of 
their faith in the rule of law as the 
foundation of free government and 
stable human relations. 


The American Bar Association has 
asked bar associations throughout the 
country to assume the leadership in 
carrying out this celebration of “Law 
Day—U.S.A.” Each state and local bar 
association president has been asked 
to appoint committees to arrange for 
appropriate ceremonies and programs. 
A pamphlet outlining helpful sug- 
gestions has been mailed to all bar 
association officials, and other material 
is being made available to all who will 
help in making this tremendous under- 
taking of the organized Bar an out- 
standing success. Expressions of sup- 
port already received seem to insure 
that success. 


Because of our daily contacts with 
our nation’s legal structure and the 
endless battle to insure equal justice 
to all its inhabitants, we lawyers are 
perhaps a little more appreciative of 
our life under the rule of law than the 
average man. But lawyers and laymen 


alike need to pause occasionally and 
recognize the tremendous contribu- 
tions that law has made to our way of 
life, both as a promoter of our progress 
and as an insurer of our rights which 
made that progress possible. 

America was created and nourished 
and grew on due process of law. The 
liberties found in our Bill of Rights 
are the essence of America. It was in 
the search for these things that our 
ancestors came to these shores, whether 
they came in the seventeenth century 
or the twentieth. 
which have made us proud to be 
Americans. 


It is these things 


From such a beginning, it naturally 
follows that law in our country is and 
always has been crystallized public 
opinion. The people have and always 
have had the power to change our Con- 
stitution and to vote out of office those 
who adopt laws with which the people 
disagree. 

Law reigns supreme in our nation 
at the municipal level, the state level 
and the national level and is the one 
common thread which runs through 
the wide variety of legal machinery 
used by local, state and federal govern- 
ments to achieve governmental objec- 
tives. In every instance the aim is to 
put law above the whims of man, and 
our courts are ever ready to strike 
down as violative of due process clauses 
and state and federal constitutions, 
any local, state or federal law which 
vests unbridled power in any indi- 
vidual. We, as a nation, have thus from 
our inception to the very zenith of our 
power glorified law rather than men. 


It is these things which America has 
to offer to the world today. If we talk 
about automobiles and our high stand- 


ard of living, other people think we 
are bragging. If we talk about science 
and technology, it appears that these 
can flourish under other systems. The 
same is largely true of literature and 
art in their various forms, but the thing 
that is truly American, which most 


distinguishes us from the Communist 
world in particular, is a long and 
proud tradition of individual liberty, 
embodied in our constitutional struc- 
ture and administered by our courts. 

The Constitution guarantees every 
citizen equal protection under law. 
Not some protection, but equal pro- 
tection. Both by inheritance and train- 
ing, this concept of equality is central 
to America. The phrase, “Equal Justice 
Under Law” is our creed and birth- 
right. As Henry L. Woolfenden, Past 
President of the Michigan State Bar, 
said recently: 

To keep alive this ideal of equal jus- 
tice under law in this day of dictators 
who have replaced law with force 
throughout much of the world, we need 
the same passionate love of liberty, 
dedication to ideal, respect for law, 
and faith in divine guidance which 
inspired our pioneer forefathers to 
found this free nation as an example 
to liberty loving people everywhere. 

Let us here today, each in his own 
way, rededicate ourselves to that solemn 
task—to preserve and pass on to the 
citizens of tomorrow the heritage which 
is rightfully theirs. 

In the context of current history we 
are going through an inventorying 
process as we gird ourselves to fight the 
Communist menace which operates by 
economic, psychological and subversive 
means as well as by threat of armed 
force. It seems well that we tie to our 
strengths and shore up our weaknesses. 
In any such inventory one must con- 


(Continued on page 215) 
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Views of Our Readers 





® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





The Legal Profession 
Did Not Resist Hitler 


The December issue of the JoURNAL 
contains Mr. Brabner-Smith’s article 
“Hitler Hated Lawyers”, wherein an 
attack is launched against my article 
“Nazi Justice and the Democratic 
Approach”, published by the JouRNAL 
as far back as July, 1950. I do not 
wish, however, to raise the defense of 
laches, but merely intend to show the 
unsoundness of Mr. Brabner-Smith’s 
approach. My article was taken 
from a speech delivered by me as 
then active legal member of the 
American Military Government in 
Germany, and not as an “ex-military 
Government lawyer”, as my opponent 
relates, and delivered before a con- 
ference of “Referendars” and thus not 
of “young German barristers”, as, 
again, my opponent relates. A German 
“Referendar” is a merely prospective 
lawyer at a certain stage of the pre- 
scribed training for the legal profes- 
sion, and the legal profession in 
Germany has nothing analogous to an 
English “barrister”, since it is not 
divided into barristers and solicitors, 
and there is not even a similar division 
existing there. The gist of my speech 
was that the ethical level of the legal 
profession in Germany was admirable 
prior to the Hitler regime, that its 
co-cperation with the unethical pro- 
gram of the Nazi Party brought about 
a debasement of the profession during 
the Hitler regime, and that the young 
generation of German lawyers should 
follow the admirable pattern of the pre- 
Hitler period. All this is of course 
obvious and cannot be reasonably 
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challenged. The legal profession was the 
first one radically carrying out the so- 
called Gleichschaltung or co-ordination 
with the tenets of the Nazi Party. To 
what horrible extent certain judges and 
prosecutors went in perverting justice, 
and to what degree lawyers in top 
administrative positions co-operated 
with the Nazi system and were obedient 
to Hitler’s most atrocious orders 
appears clearly from the authentic 
German documents presented as evi- 
dence in the Nuremberg trials, especial- 
ly the so-called Justice and Ministries 
cases. And among Hitler’s highest 
ranking henchmen were lawyers, three 
of whom were convicted and sentenced 
to death by the International Military 
Tribunal in Nuremberg in the case 
against Herman Goering et al. 

In my speech I also mentioned that 
little has been read about resistance 
within the legal profession. This re- 
mains unrebutted, even if the highly 
questionable hearsay sources on which 
Mr. Brabner-Smith builds up his case 
against me, printed and unprinted, are 
given full credit. The number of legally 
trained members of the resistance 
movement appearing from those sources 
is extremely small in relation to the 
total number of German lawyers at 
the time involved, which, including 
government lawyers, judges, public 
prosecutors, and lawyers in private 
practice, was probably more close to 
30,000 than to 20,000. Morover, and 
most important in the present connec- 
tion, most of the relatively few lawyers 
who belonged to the resistance group 
did not show their attitude of resist- 
ance within the exercise of the legal 
office or profession, but by secret ad- 





herence to a_ political conspiracy 
against Hitler. I nevertheless do not 
wish to detract from their glory. But 
the conclusions which Mr. Brabner- 
Smith draws from this small light spot 
within the dark picture of the legal 
profession under the Hitler regime 
would seem to be highly unwarranted, 
to say the least, in this respect. 
MAXIMILIAN KOESSLER 

San Francisco, California 


German Lawyers and 
Resistance to Hitler 


I must take exception to the im- 
pression created by Mr. John W. 
Brabner-Smith’s article in the Decem- 
ber, 1957, issue of the JoURNAL that 
many members of the German legal 
profession were opposed to the Hitler 
regime. This simply was not so. Al- 
ready during the twenties and thirties 
there was a constant struggle between 
the judiciary and the democratic forces 
in Germany, which found expression 
in the extremely lenient sentences im- 
posed on the nationalist opponents of 
the German democratic government, 
like the participants of the 1923 Munich 
uprising (including Hitler himself) or 
the assassins of ministers of this gov- 
ernment. In fact, the resulting “judicial 
crisis” was the subject of numerous 
articles in the German press, of 
speeches and books, and it was one of 
the factors responsible for the over- 
throw of the Weimar Republic and the 
ascent of the Hitler regime. The rank 
and file of the German legal profession 
welcomed Hitler with open arms and 
during his reign was only too eager to 
carry out his doctrines to the letter. 
Witness the numerous very harsh de- 
cisions of German courts, including the 
German Supreme Court, implementing 
the Nazi discriminatory and racial 
legislation. 

There can be no doubt that many 
German lawyers, like most of the 
German people, turned against Hitler 
when the war took a turn unfavorable 
to Germany and the catastrophic end 
became visible to all those who were 
not blind. The names mentioned by 
Mr. Brabner-Smith as those of leaders 
in the resistance are the names of a few 
brave men who, incidentally, were not 
(Continued on page 202) 
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published monthly 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance, Negligence and Compensa- 


its by-laws, as follows: 


tion Law; International and Comparative Law; Judicial 
Administration; Labor Relations Law; Legal Education 
and Admissions to the Bar; Mineral and Natural Resources 
Law; Municipal Law; Patent, Trademark and Copyright 
Law; Public Utility Law; Real Property, Probate and 
Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 










American Bar Association Journal 


the official organ of the American Bar Association 





are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNaL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Insurance, 
Negligence and Compensation Law, $5.00; International 
and Comparative Law, $5.00; Judicial Administration, 
$3.00; Labor Relations Law, $6.00; Mineral and Natural 
Resources Law, $5.00; Municipal Law, $3.00; Patent, 
Trademark and Copyright Law, $5.00; Public Utility Law, 
$3.00; Real Property, Probate and Trust Law, $5.00; 
Taxation, $6.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. 
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What is the 


The Bell System is wires and cables and 
laboratories and manufacturing plants and 
local operating companies and millions of 
telephones in every part of the country. 


The Bell System is people . . . hundreds 
of thousands of employees and more than 
a million and a half men and women who 
have invested their savings in the business. 


It is more than that. The Bell System 
is an idea. 





It is an idea that starts with the policy 
of providing the best possible telephone 
service at the lowest possible price. 


But desire is not enough. Bright dreams 
and high hopes need to be brought to earth 
and made to work. 


You could have all the equipment and still 
not have the service you know today. 


You could have all the separate parts of 
the Bell System and not have the benefits 
of all those parts fitted together in a nation- 
wide whole, 


Bell System ? 





The thing that makes it work so well in 
your behalf is the way the Bell System is set 
up to do the job. 


No matter whether it is some simple mat- 
ter of everyday operation—or the great skills 
necessary to invent the Transistor or develop 
underseas telephone cables to distant coun- 
tries—the Bell System has the experience 
and organization to get it done. 


And an attitude and spirit of service that 
our customers have come to know as a most 
important part of the Bell System idea. 


Bell Telephone System 
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BEFORE ALR 


I hunted by day and I hunted by night 
Always in doubt my briefs were air- 
tight. 


LIFE and ADVENTURES of SAWYER the LAWYER 








AFTER ALR 


With cases all bagged; many triumphs 
in court; 

I hunt now for fun and shout “Vive le 
sport!” 


















The TOTAL RESEARCH of ALR 
2d 50 Series solved Sawyer’s prob- 
lems. It can solve yours, too. 





An ALR annotation gathers, ana- 
lyzes and classifies all cases on a 
point of law, including your local 
cases. 


ALR ends “missing-case” worries, 
assures case-tight briefing and suc- 





The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 
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cessful court action. This adds up 
to successful, client-rich practice. 


Ask today about low cost, low terms 
for the new ALR unit. 


ALR 2d 
: > (series) 


















Bancroft-Whitney 
Company 
SAN FRANCISCO 1, CALIFORNIA 











A BALANCED AND MANAGED INVESTMENT FUND 


This mutual investment company is designed to provide in ONE security 
a BALANCED INVESTMENT PROGRAM through diversified holdings 
of common stocks (selected for possible growth of principal and income); 
and preferred stocks and bonds (chosen for income and characteristics 
of stability). Get the facts on BOSTON FUND, now. Ask your investment 
dealer for a prospectus, or write: 


) VANCE, SANDERS & COMPANY 
111 DEVONSHIRE STREET BOSTON 9, MASS. 


NEW YORK CHICAGO LOS ANGELES 
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Views of Our Readers 


“Destroyed 
Appraisal” 
Substantiates 
Loss Claim 


Just before dawn a flaming explosion 
rocked the Chemical Plant and in 
minutes there was littie doubt of the 
outcome: complete loss — building, 
equipment, inventory, and all records! 
However, fire insurance recovery was 
100% .. . and prompt, too! Why? 
How? Because an appraisal had re- 
cently been made, and Marshall and 
Stevens produced their file copy.* 


APPRAISAL QUALIFIED CLAIM 


There are two morals to this story. 
First, it was a wise decision that 
prompted the plant owner to obtain a 
qualified appraisal, “for the record.” 
Second, his selection of Marshall and 
Stevens resulted, in time of need, in 
complete accord on the part of the in- 
surance adjusters of true value of his 
loss. 


APPRAISALS FOR SPECIFIC 
PURPOSES 


Marshall and Stevens, experienced ap- 
praisers, are qualified to analyze your 
particular valuation problems and pre- 
pare for the following purposes: fair 
market value, mergers, re-financing, 
insurance, proof of loss, income tax, 
purchase price, inheritance tax, gift 
tax, and catastrophe damage value, 
accounting and tax assessment for 
public agencies as well as private 
owners. 


The informative brochure “What Every 
Property Owner Should Know About 
Appraisals” can be yours by writing 
Marshall and Stevens, 420 Lexington 
Ave., Dept. 126, New York 17, New 
York, today. 


An international appraisal company, 
Marshall and Stevens offers local per- 
sonalized appraisal service. Offices in 
Chicago, Cincinnati, Dallas, Denver, 
Detroit, Honolulu, T.H., Houston, Los 
Angeles, Minneapolis, New York, Phil- 
adelphia, Phoenix, Richmond, St. Louis, 
San Francisco, Vancouver, B.C. 





*Actual case history on file, 
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(Continued from page 196) 
practicing lawyers but diplomats and 
politicians. And that today only such 
persons hold high office in Germany 
who were adversaries of the Hitler 
regime is understandable; it should 
not be otherwise. It does not prove 
that many members of the German 
legal profession played a part in the 
German Resistance. The truth, sadly 
enough, is quite different. 

ERNEst S. CARSTEN 
Washington, D.C. 


He Liked 
Mr. Baer’s Article 


Please accept my congratulations on 
the fine article in the January issue by 
Eli Baer re: the Fair Labor Standards 
Act. I was most favorably impressed 
with the manner in which it was writ- 
ten and the factual material presented 
in a non-controversial fashion. 

The article encompasses an area 
that concerns every practicing attorney. 
The Wage Hour Law with its Child 
Labor provisions presents legal ques- 
tions of coverage and jurisdiction, 
employee-employer relationships, etc., 
that are too often transferred to book- 
keepers and non-professional “account- 
ants”. 

Lawyers have permitted their clients 
to be served in a legal capacity by 
unauthorized practitioners by default, 
i.e., failure to understand the “bread 
and butter” significance of adminis- 
trative laws such as Social Security, 
veterans benefits and labor laws. 

Invinc F. FRIEDMAN 
Fort Wayne, Indiana 


Incompetents Can 
Name Their Own Guardians 


A letter discussing the problems of 
insanity and legal guardians appeared 
in the January, 1958, issue of the 
JouRNAL, and it suggested that state 
legislatures enact laws allowing per- 
sons to nominate conservators of their 
persons and their property before in- 
competency. The writer will be pleased 
to learn that the California legislature 
at its last session added to the Probate 
Code a new division titled “Conserva- 
torship”. Probate Code Section 1752 
allows a person to nominate a con- 


servator of his own choosing by a 
written instrument, either before or 
after the petition for letters of con- 
servatorship is filed. If the person 
nominating the conservator has sufhi- 
cient capacity to form an intelligent 
preference at the time of signing the 
instrument, the nominee shall be ap- 
pointed by the court, unless the court 
finds that the best interests of the per- 
son to be placed under conservatorship 
would not be served. 

The new law removes whatever 
stigma may attach to a declaration of 
incompetency by providing for con- 
servatorship whenever a person “by 
reason of advanced age, illness, injury, 
mental weakness or other disability, 
or other cause, is unable properly to 
care for himself or for his property”. 

I have already had occasion to pre- 
pare such a nomination for an elderly 
client who is relieved to know that if 
she is ever unable to care for herself 
or her property, her nominee will be 
appointed and not her closest relative, 
who would be entitled to appointment 
except for the new Code Section. 


Paut Micou 
San Francisco, California 


Let’s Not Libel 


the Supreme Court 


In reading the November, 1957, 
issue of The American Legion Maga- 
zine | came across a letter attacking 
the Supreme Court. I disagree rather 
strongly with some of the recent Su- 
preme Court decisions including spe- 
cifically its decision relative to state 
sedition laws handed down in the Steve 
Nelson case from Pennsylvania. I dis- 
agree even more strongly, however, 
with the attacks such as this on the 
Court. Straight-thinking individuals 
know that a majority of the Court are 
not “political hacks, lameducks and 
wardheelers”. . 

This attack should be answered by 
someone in the American Bar Associ- 
ation whose name means more than 
mine does, preferably someone who 
has been connected with the American 
Legion on state or national level. The 
answer should give the background of 
each of the Justices. 

I am particularly anxious that this 

(Continued on page 206) 








Slick new way to attach riders! 


Do it in a ZIP with INVISIBLE 


q REG. U.S. PAT. OFF. 


BRAND 


810 PERMANENT MENDING TAPE 


IT STICKS AT A TOUCH and almost disappears on contact 
with paper! No wonder so many offices now prefer “ScoTcH” 
810 Permanent Mending Tape for making additions to important 
documents . . . repairs . . . and splicing in revisions. 
““ScoTtcH” 810 Permanent Mending Tape is completely un- 
affected by age—it won't curl, discolor or become brittle. Won't 
ooze adhesive either, and you can write on it with ink, pencil or 
typewriter. Why not try a roll yourself—soon ! YOU CAN WRITE ON IT! 


Twe Term § A REGISTERED TRADEMARK OF MINNESOTA MINING AND MANUFACTURING COMPANY, ST. PAUL 6, MINN, 
99 PARK AVE., NEW YORK NM CAMADA: 80x? NOON, ONTARIO 
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NG AND anuracrurine COMPANY 
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March, 1958 + Vol. 44 203 







































ge an 





A 
VALUABLE 


Follow-Through 
«Service 


on 
FIDUCIARY 
BONDS 


The day-to-day responsibilities of 
fiduciaries are simplified by use of this 
Account Book which F&D makes 
available to attorneys for their fiduciary” 
clients. Originated by F&D, it provides 

an easy-to-maintain record of income, 
disbursements and other essential data. 


Attorneys may obtain copies of these 
Fiduciary Account Books from F&D 
agents, from any one of F&D's 50 field 
and service offices, or by writing 
direct to F&D’s Home Office. 


68 years of specialized experience in 


meeting the bonding needs of attorneys 


Fipevity ann Derosit Company 


Bonding and Insurance 


HOME OFFICE: BALTIMORE, MARYLAND 





——LEGAL AND 
ACCOUNTING WORK 
GO HAND-IN-HAND! 


GET THE CATALOG-MANUAL THAT THOU- 
SANDS OF YOUR COLLEAGUES NOW USE 
WHEN ORDERING TAX AIDS, ACCOUNTING 
SUPPLIES, GENERAL OFFICE and STATIONERY 
ITEMS, SPECIALIZED . — 

BUSINESS FORMS, ETC. = 


IT'S YOURS FREE! 
OUR NEW, 
ILLUSTRATED 100 PAGE 
CATALOG-MANUAL 


No Salesman Will Call. 





ACCOUNTANTS’ 
SUPPLY HOUSE 


305 Canal St., New York 13, N. Y.  ABJ-3 
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PIONEE 

of . 
Lawyers 
Professional 
Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


227 ST. PAUL SY. BALTIMORE 3, MD. 























Medical Books 


i Prescribed for 
Busy Attorneys 








@ SELECTION OF ANESTHESIA. By John Adriani, Charity 
Hospital, New Orleans. The pharmacology and clinical 
application of individual drugs in current use. Various 
diseases complic ating the surgical condition. The choice of 
anesthesia in relationship to the operation to be performed. 
Pub. °55, 352 pp. (6%x9%), 75 il., Cloth, $6.50. 


@ THE HUMAN BLOOD GROUPS. Utilized in Disputed Pater- 
nity Cases and Criminal Proceedings. By P. H. Andresen, 
Copenhagen. ‘‘The various blood groups are discussed in 
their relation to their properties, heredity and their evalu- 
ation in general and the reliability of determination. Also, 
the identification of stains of blood, semen, and saliva.’’ 
New England J. Med, Pub. 752, 132 pp. Cloth, $3.75. 


POSTURAL BACK PAIN. By Milton C. Cobey, George- 
town Univ. This monograph suggests types of diagnostic 
procedures, conservative therapy, and methods of study of 
the causes of an individual’s low back pain. Extensive 
photographs and drawings illustrate the material. Pub. ’56, 
88 pp., 38 il., Lexide, $3.00. 


© THE ROENTGENOLOGIST IN COURT (2nd Ed.). By Samuel 
Wright Donaldson, Ann Arbor. ‘‘This small readable book 
clarifies in a simple authoritative manner many medico- 
legal problems of importance.’’—J.4.M.A. Pub. 54, 360 
pp., Cloth, $7.75. 


@ THE SPINE—Anatomico-Radiographic Studies, Develop- 
ment and the Cervical Region. By Lee A. Hadley, Syra- 
cuse. A presentation of the chronological developme nt of 
the spine serves as a background for discussion of the vari- 
ous anomalies and abnormalities which present themselves. 
Includes: Practical experiences in technique, roentgeno- 
grams of highest possible quality. Pub. ’56, 368 pp., 272 
il., Cloth, $6.50. 


THE CERVICAL SYNDROME (2nd Ed.). By Ruth Jackson, 
Univ. Texas. Written to give a better understanding of, 
and an adequate explanation for the many syndromes re- 
lated to head, neck, chest, shoulder and arm pains and dis- 
abilities. Features whip-lash injuries. Pub. ’58. 


PRE-EMPLOYMENT DISABILITY EVALUATION. By William 
A. Kellogg. States whether an individual with a given con- 
dition should be approved, rejeeted, or approved with re- 
strictions, and specifies which of the 35 restrictions listed 
in the manual should be imposed for each type of physical 
limitation. Pub. ’57, 192 pp. (8%x11), Cloth, $10.50. 


PSYCHIATRY AND THE CRIMINAL. By John M. Mac- 
donald, Univ. Colo. Here is a practical guide to the psychi 
atric examination of the criminal or suspect. Pub. ’58, 244 
pp. (6x9), Cloth, $5.50. 


THE INVESTIGATION OF DEATH: By Donald K. Merkeley, 
Washington State Coll. Information obtainable from an 
autopsy; the scene of death, the importance of the medi- 
colegal features; individual causes of death, how to tell 
whether they are the result of murder, suicide, or accident; 
evidence, how it is obtained, ete. Pub. 57, 150 pp., 34 il. 
Cloth, $4.50. 


SEX PERVERSIONS AND SEX CRIMES. By James Melvin 
Reinhardt, Univ. Nebraska. From the author’s case inves- 
tigations and experimental studies. Pub. 57, 
$5.75. 


352 pp., Cloth, 





@ THE CALCULATION OF INDUSTRIAL DISABILITIES OF 
THE EXTREMITIES By Carl O. Rice, Univ. Minnesota. 
‘*Numerous excellent illustrations from which can be read 
off the percentage of disability.’’—Hawaii M. J. Pub. ’52 
306 pp., 160 il., Cloth, $10.50. 


REACHING DELINQUENTS THROUGH READING. By Mel- 
vin Roman, New York City. The purpose of this study is 
to investigate the effectiveness of tutorial group therapy 
in facilitating psychosocial adjustment and correcting some 
aspects of reading retardation. Pub. ’58, 144 pp., 10 il., Cloth, 
$4.50. 


THE ACCIDENT SYNDROME. By Morris S. Schulzinger, 
Cincinnati. Safety experts have described this survey as 
‘*probably the biggest and longest continuous study of 
accidents and their causes ever made by one person... a 
valuable weapon in the war on accidents that claim some 
95,000 American lives annually.’’—A.M.A. Press Release. 
Pub. ’56, 260 pp., 45 charts, Cloth, $6.50. 


HOMICIDE INVESTIGATION (8th Rev. Ptg.). By Le 
Moyne Snyder, Medicolegal Counsel, East Lansing. Spans 
the gap between criminal investigative work in the field 
and the scientifie laboratory. Pub. ’56, 374 pp., 146 il, 
Cloth, $7.50. 


LESIONS OF THE LUMBAR INTERVERTEBRAL DISC. By 
R. Glen Spurling, Univ. Louisville. ‘‘ Beautifully written, 
well illustrated, and covers the subject from embryology 
and anatomy to definitive treatments.’’—J.4.M.A. Pub. 
’53, 161 pp., 77 il., Cloth, $4.75. 


LESIONS OF THE CERVICAL INTERVERTEBRAL DISC. By 
R. Glen Spurling. A summary of the author’s present per- 
sonal philosophy and practice on the subject including basic 
anatomy, physiology and pathology; review of pertinent 
literature, personal experience with treatment of these 
lesions. Pub. °56, 140 pp., 46 il., Cloth, $4.75. 


LIFE INSURANCE AND MEDICINE. Edited by Harry E. 
Ungerleider, Dir. Med. Research, and Richard $. Gubner, 
Assoc. Dir. Med. Research, both of The Equitable Life 
Assurance Society of the United States. By qualified au- 
thors. To be published in 58. 


UROLOGY AND INDUSTRY. By Leonard Paul Wershub, 
New York Medical Coll. Includes 100 selected cases pointing 
up the medico- legal problems in the field of urology, under 
the Workmen’s Compensation Laws. Pub. °56, 176 pp., 
Cloth, $5.00. 


MAN'S BACK. By Theodore A. Willis, U.8.P.H.S. Hosp., 
Cleveland, ‘‘Complete as to essential facts but is brief and 
clear in its description of embryology, anatomy, mechanics 
of the back, diagnosis and management. He has even de- 
voted sections to psychoneurosis and malingering.’’—Hawaii 
M. J. Pub. 753, 176 pp. (744x104), 210 il., Cloth, $9.50. 


THE PLACEMENT OF ADOPTIVE CHILDREN. By J. Richard 
Wittenborn, Rutgers Univ. Demonstrates practical proce- 
dures to provide reassurance, dispel needless fears, con- 
tribute to realistic, purposeful thinking about the business 
of becoming an adoptive parent. Pub. °57, 224 pp., Cloth, 
$4.75, 

;———Clip this order form and mail today-——- 


CHARLES C THOMAS ¢ PUBLISHER 
301-327 East Lawrence Avenue © Springfield, Illinois 
Please send on ten days free inspection approval the 
books checked below. I will send a remittance within thirty 
days for the ones I decide to keep. vars rs accompanied 
by a remittance will be sent post-paid. If no definite price 
is listed, we will prepay postage when the book is avail- 
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Views of Our Readers 


FACTUAL 
Appraisals 


for every valuation need 
Insurance — coverage 
and proof of loss. 
Property, cost and 


general accounting. 
Corporation finance. 


Legal requirements. 
Purchase or sale. 


QOaG & Q 


Reorganization, merger 
or consolidation. 


THE 


LLOYD-THOMAS 


4411 Ravenswood Avenue, Chicago 40, Ill. 
First for Factual appraisals (Qey 
ince 1910 K 


———= 
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OFFICES IN PRINCIPAL CITIES 


(Continued from page 202) 


be answered because of an experience 
that I recently had in Baltimore. | am 
a member of the Un-American Activi- 
ties Committee of The American Legion 
for the Department of Maryland. At a 
joint meeting recently with the Ameri- 
canism Commission of the Department 
our chairman presented a report in 
which, among other things, he made 
comment upon the fact that the Su- 
preme Court had ruled that the Com- 
munist Party was not required to 
register under the Subversive Activities 
Control Act. I disputed the fact that 
the Court had handed down any such 
decision. I was referred to a recent 
article in The American Legion Maga- 
zine, which article I had not read. I 
count myself reasonably well informed 
on such matters because from 1953 to 
1955 I was Special Assistant Attorney 
General of Maryland in charge of the 
enforcement of the Maryland Sub- 
versive Activities Act. Desiring more 
information I addressed a letter to Mr. 
Thomas XK. Hall, Chief of the Criminal 
Section of the Internal Security Di- 
vision, Department of Justice. He ad- 
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WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place tor every form 
and every form in its place. 





Write for information 
P. A. WETZEL & SON 


408 So. Lombard Ave. 
OAK PARK, ILLINOIS 











vised that no such decision had been 
handed down. What had happened was 
that on April 30, 1956, the Court had 
reversed an order of the Court of 
Appeals denying a petition for rehear- 
ing and remanded the case for further 
findings of the Subversive Activities 
Control Board as to the credibility of 
certain witnesses. The Supreme Court 
has not yet passed upon the constitu- 
tional aspects of the Subversive Activi- 
ties Control Act. 

Of course, there are theories abroad 
relative to segregation and the Court 
which also, in my humble opinion, 
would make it desirable that a letter 
such as this be answered. . . . 

Marvin H. SMITH 
Denton, Maryland 


Mr. Powell and 
Contributory Negligence 

Mr. Powell’s article entitled “Con- 
tributory Negligence: A Necessary 
Check on the American Jury”, which 
appeared in the November issue of the 
JournaL, hardly serves the cause of 
law reform. We should, it seems to 
argue, content ourselves with retaining 





About 
LAW WEEK 


To help lawyers keep pace with 
significant legal developments is 
the job of The United States LAW 
WEEK. It sifts the wheat from the 
chaff. It isolates, summarizes, and 
analyzes precedent-making court 
decisions, note-worthy federal 
agency rulings and regulations. It 
saves the hard-pressed attorney’s 
time, relieves him of much burden- 
some reading, liberates his energies 


for more day-to-day problems. 
For further details write: 
The Bureau of 
National Affairs, Ine. 


1231 24th St, N.W. 
Washington 7, D. C. 











a legal doctrine which is unjust and 
applying it through a jury system 
which is faulty because, thus far at 


least, doing so has produced “sub- 


stantial justice”. Even were we willing 
to settle for justice-in-the-long-run in- 
stead of simple “justice”, why should 
not our courts provide it under a just 
doctrine through a satisfactory jury 
system? Need anti-professionalism ex- 
act so untidy a jurisprudence? 

Long ago the late Chief Justice 
Vanderbilt of New Jersey pointed out 
the need of reforming both the sub- 
stantive and the procedural laws at any 
points where they no longer serve the 
ends of justice—and he particularized 
the lack of adequate judicial control 
of juries as one of these points. Nor 
did he hesitate to indict the Bar for its 
traditional inertia in all matters in- 
volving law reform; in this of all fields 
the Bar, he felt, should show the way. 
We are also far from our professional 
best when brushing aside the experi- 
ence of the civilians on the specious 
premise that “their legal systems are 

(Continued on page 209) 
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Announcing the first major break-through in vital tax research — the 


TAX PRACTITIONERS’ LIBRARY 





























_ Edited by ROBERT S. HOLZMAN 
—Top Federal Tax Authority 


The Tax Practitioners’ Library incorporates in 
each volume the practical organization and ap- 
proach conceived by Editor Robert S. Holzman. 
To the Library he brings twenty years’ experi- 
ence as tax administrator for a major corporate 
group and a prolific writing background on tax 
subjects. Professor of Taxation at New York 
University, Dr. Holzman is Past President of the 
Federal Tax Forum, Inc., and a member of the 
Tax Institute and che Controllers Institute of 
America. 





ARM’S LENGTH 
TRANSACTIONS 


Robert S. Holzman. This is the defini- 
tive guide to answering the question: 
what is an arm’s length transaction? 
Shows how to recognize, avoid transactions 
executed at less chan arm's length—indi- 
cates the circumstances under which the 
Treasury may reallocate items of income 
and expense. Sets forth taxpayers’ argu- 
ments, together with the courts’ reaction to 
each case. Cases are classified by indus- 
tries. 160 pp. 6 x 9. 


THIN 
CAPITALIZATION 
Martin M. Lore, CPA; N.Y., Dist. of 


Columbia Bars. Authoritatively ana- 
lyzes the problem of the thin corpora~ 





Designed to free you of burdensome 
spade work — add authority to your 
handling of important problems — give 


you valuable new productive hours! 











HERE, for the first time, is a practical way that every lawyer can be “armed to 
the hilt” with knowledge of tax law and interpretation where it most counts, 
without days and weeks of exhaustive research. Recognizing that most tax 
troubles stem from an imperfect grasp of the Internal Revenue Code’s mean- 
ing as actually hammered out in complex and lengthy litigation, renowned tax 
authority Robert S. Holzman has organized this powerful new reference tool 





aimed at the key areas where tremendous savings are won or lost today. 


THE TAX PRACTITIONERS’ LIBRARY 
... coordinated reference volumes 
ARM'S LENGTH TRANSACTIONS —Holzman 
THIN CAPITALIZATION—Lore 
TAX ON ACCUMULATED EARNINGS —Holzman 
ORDINARY AND NECESSARY EXPENSES 
— Carson-Weiner 
REPAIRS VS. CAPITAL EXPENDITURES 
—Wriggins - Gordon 
EVASION VS. AVOIDANCE—Gutkin 
SOUND BUSINESS PURPOSE —Holzman 
UNREASONABLE COMPENSATION—Peloubet-Halsey 
TRAVEL AND ENTERTAINMENT EXPENSES—Schorr 
ASSIGNMENT OF INCOME—Summa 
ESSENTIALLY EQUIVALENT TO A DIVIDEND 
—Seghers 


..each by a recognized authority 


Facts—Arguments—Decisions 
~—In Unique, Capsulized Form! 


Each volume in the Tax Practitioners’ 
Library covers a critical problem raised by 
the Code. Each presents a comprehensive 
review of the courts’ interpretation of the 
law and the results of research of taxpayers’ 
experience in litigation. Each arranges the 
facts, arguments, precedents, and decisions 
of all significant court cases in quick-refer- 
ence capsulized form—classified according 
to relevant concepts. 


Basic equipment for lawyers, the Library 
brings into immediate focus the essential 
information for planning the sound de- 
fense of any challenged situation—and for 
avoiding dangerous financial and personal 
liabilities. Points up easily overlooked bene- 
fits of wide importance. 


Special Subscription Offer — Clip and Mail Coupon Today! 





tion — how to avoid tax traps without 
giving up the benefits. Considers validity 
of capitalization and recapitalization, inter- 
est deduction, bad debt treatment, recogni- 
tion of gain or loss on transfer, etc. Lead- 
ing cases analyzed to show amount and 
ratio of debt to stock, valuation of under- 
lying assets, business purpose, and intent. 
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justify retention of earnings is analyzed to 
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cate the extent to which peculiar problems 
of the industry have been acce ed as 
extenuating circumstances. Specific tax- 
avoidance suggestions. 140 pp. 6 x 9. 
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in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 

your client runs when he fails to protect 

his business against loss by death . 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 

written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this bookiet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 


The Prudential 
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sufficiently different from our own to 
render them of little value as prece- 
dents” (Note 22). Our dedication to 
the common law must not blind us to 
the results of the civil law—results 
actually not too divergent from our 
own. As a glance at The Code Napoleon 
and the Common-Law World, edited by 
Professor Schwartz, will show, we have 
much indeed to learn from our civil 
law brethren. 

If the Bar will seize the initiative in 
law reform, many of the causes of 
anti-professionalism—which itself 
brought about the deplorable situation 
of the jury in the United States—will 
disappear. Is it too much to hope that 


the two reforms which Mr. Powell | 
would let ride might bring the cost of | 


legal services within reach of all the 
population and thus obviate the con- 
tingent fee, that institution of the 


market-place so antipathetic to the | 


Bar’s status as a learned profession? 
Harop F. Porter, Jr. 
New York, New York 


Enlisted Men as 
Courts-Martial Counsel 

I have just finished reading the 
article “Enlisted Men as Court-Martial 
Counsel” contained in your January, 
1958, JOURNAL. 

I am not in agreement with Mr. Her- 





bert Semmel, the author of the above | 


item, who stated that there was no com- 
pelling reason why counsel on a spe- 
cial court martial must be officers. In 
the Manual for Courts-Martial, 1951, 
when counsel are referred to they are 
referred to as “Officer” or “Commis- 
sioned Officer” and this term does not 
include enlisted personnel. During my 
many years of military duty I recall 
only one case in which the defense 


counsel was an enlisted man. Excerpis | 


from this case, which is styled U.S. v. 
Long, 5 U.S.C.M.A. 572, 18 C.M.LR. 
196, are quoted: 


The error in using an enlisted man 
was aggravated by a violation of 
U.C.M.J., Article 38(b), which re- 
quires, in the event individual counsel 
is selected, that other military counsel 
be detailed and the accused be given 
the option of having both participate 
in his defense. Here, assuming with- 
out deciding, that the accused request- 


(Continued on page 211) 
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Nominating Petitions 


Arkansas 


The undersigned hereby nominate 
Edward L. Wright, of Little Rock, for 
the office of State Delegate for and 
from the State of Arkansas to be 
elected in 1958 for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting: 

W. D. Murphy, Jr., of Batesville; 

James B. Sharp, of Brinkley; 

Clifton Wade, of Fayetteville; 

Eugene A. Matthews, of 
Springs; 

Joe C. Barrett and J. C. Deacon, 
of Jonesboro; 

Howard Cockrill, C. Ashley Cockrill, 
Abner McGehee, Sam Laser, W. S. 
Mitchell, John T. Williams, H. Maurice 
Mitchell, Robert S. Lindsey, James D. 
Storey, Ronald A. May, Wayne Upton, 
James I. Teague, Steele Hays and 
Edward Lester, of Little Rock; 

Frank G. Bridges, Jr., and Gordon 
E. Young, of Pine Bluff; 

John A. Fogleman, Cecil B. Nance, 
Jr., and James C. Hale, of West 
Memphis. 


Hot 


Delaware 


The undersigned hereby nominate 
William Poole, of Wilmington, for the 
office of State Delegate for and from 
Delaware to be elected in 1958 for a 
three-year term beginning at the ad- 
journment of the 1958 Annual Meet- 
ing: 

Charles F. Daley, Jr., John P. Daley, 
Carroll F. Poole, H. M. Berg, L. Robert 
Hopkins, Alexander L. Nichols, Edwin 
D. Steel, Jr., William S. Megonigal, Jr., 
S. Samuel Arsht, George T. Coulson, 
Albert W. James, Howard L. Williams, 
Edmund D. Lyons, H. James Conaway, 
Jr., Bernard Hessler, Jr., Henry M. 
Canby, E. N. Carpenter II, James T. 
McKinstrey, C. S. Layton, Stephen E. 
Hamilton, Jr., W. S. Potter, W. Laird 
Stabler, Jr., David F. Anderson, James 
L. Latchum and Joseph H. Geoghegan, 
of Wilmington. 


Louisiana 


The undersigned hereby nominate 
Cuthbert S. Baldwin, of New Orleans, 
for the office of State Delegate for and 


from the State of Louisiana to be 
elected in 1958 for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting: 

LeDoux R. Provosty, Howard B. 
Gist, Jr., and Grove Stafford, Jr., of 
Alexandria; 

Bascom D. Talley, Jr., of Bogalusa; 

George T. Madison, of Bastrop; 

H. Payne Breazeale and L. W. 
Brooks, of Baton Rouge; 

William F. M. Meadors, of Homer; 

Claude B. Duval, of Houma; 

Bennett J. Voorhies, of Lafayette; 

Alvin O. King, of Lake Charles; 

Thomas W. Leigh, George M. Snell- 
ings, Jr., and Thomas M. Hayes, Jr., 
of Monroe; 

Jacob S. Landry, of New Iberia; 

Charles E. Dunbar, Jr., Harry 
McCall, Charles J. Rivet, Howard W. 
Lenfant, Leon Sarpy, Walter J. Suthon, 
Jr., and Richard B. Montgomery, of 
New Orleans; 

Edward Dubuisson, of Opelousas; 

John H. Tucker, Jr., and T. Haller 


Jackson, Jr., of Shreveport. 


Louisiana 


The undersigned hereby nominate 
Ben R. Miller, of Baton Rouge, for the 
office of State Delegate for and from 
the State of Louisiana to be elected in 
1958 for a three-year term beginning 
at the adjournment of the 1958 Annual 
Meeting: 

George J. Ginsberg, of Alexandria; 

James R. Fuller and Carlos G. Spaht, 
of Baton Rouge; 

Jim W. Richardson, of Bogalusa; 

Stuart S. Kay, of DeRidder; 

Ellis C. Magee, of Franklinton; 

Art Macy, of Hammond; 

Bernard N. Marcantel, of Jennings; 

W. T. Holloway, of Jonesboro; 

Joseph Onebane, of Lafayette; 

Joe E. Bass, Jr., of Lake Charles; 

Frank Voelker, Jr., of Lake Provi- 
dence; 

W. R. Jackson, Jr., of Leesville; 

Paul C. Tate, of Mamou; 

Howard Spann, of Mansfield; 

Graydon K. Kitchens, of Minden; 

J. Norman Coon, of Monroe; 

Arthur C. Watson, of Natchitoches; 
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J. Thomas Jewell, of New Roads; 

George Schoenberger and G. Frank 
Purvis, Jr., of New Orleans; 

Edward Engolio, of Plaquemine; 

John R. Pleasant, of Shreveport; 

Walter I. Lanier, of Thibodaux; 

Jack C. Fruge, of Ville Platte. 


New Hampshire 


The undersigned hereby nominate 
Robert W. Upton, of Concord, for the 
office of State Delegate for and from 
New Hampshire to be elected in 1958 
for a three-year term beginning at the 
adjournment of the 1958 Annual Meet- 
ing: 

Arnold P. Hanson and Edward J. 
Reichert, of Berlin; 

Willoughby A. Colby, Frederic K. 
Upton, Richard F. Upton, Frank J. 
Sulloway, Irving H. Soden and Frank- 
lin Hollis, of Concord; 

William Lehner, of Groveton; 

Homer S. Bradley, N. Michael Plaut, 
Harry C. Lichman, Francis F. Faulk- 
ner, Howard B. Lane and Francis H. 
Ayer, of Keene; 

John E. Gormley and Walter D. 
Hinkley, of Lancaster; 

John R. McLane, John P. Carleton, 
Kenneth F. Graf, John J. Sheehan and 
William L. Phinney, of Manchester; 

Lawrence W. Guptill, Jr., Jeremy R. 


Waldron, Jr., and Robert Marvin, of 


Portsmouth. 


Ohio 

The undersigned hereby nominate 
Eugene J. Chesney, of Cleveland, for 
the office of State Delegate for and 
from Ohio to be elected in 1958 for a 
three-year term beginning at the ad- 
journment of the 1958 Annual Meeting : 

Emery S. Green, Robert D. Mishne, 
William R. Van Aken, A. Paul Tincher, 
Dorothy B. Persky, Edward I. Wallach, 
Lex Kintner, Albert C. Lorman, Frank 
H. Peiton, William J. Corrigan, William 
M. Byrnes, William A. Kane, M. E. 
Newcomer, Maurice F. Hanning; Rufus 
S. Day, Jr., Samuel H. Silbert, Gerald E. 
Johnson, George J. Umstead, Fred O. 
Burkhalter, James H. Griswold, Leslie 
R. Ulrich, Robert H. Jamison, Miller 
B. Pennell, of Cleveland; 

Lee E. Skeel, of Shaker Heights; 

Homer W. Giles, 
Heights. 


of University 
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ed the appointment of the enlisted 
man as his individual counsel, the 
codal requirements were not complied 
with and the accused was thus denied 
the opportunity of having an officer 
[italics added] assist the enlisted 
man. 


Another quotation from the same 


case is: 


The appointment of enlisted counsel 
is inconsistent with the spirit of the 
Uniform Code of Military Justice and 
the express requirement of the Man- 
ual for Courts-Martial and was error. 
[Citng U.C.M.J., Article 27(c); 
M.C.M., 1951, par. 6c.] 


James B. MEApows 
M./Sgt., U.S.A.F. 


Amarillo Air Force Base 
Amarillo, Texas 


He Wants To Know 
About Unusual Cases 


Every now and then one runs across 
a legal case whose facts are so bizarre 
that they could never be published as 
fiction—the story would be too im- 
probable. Despite this, | wish to pub- 
lish them as such, more or less. I am 
in the process of collecting legal briefs 
on these types of cases. It is my hope 
that the members of the American Bar 
Association will be kind enough to 
help me with this project. | am solicit- 
ing material from attorneys and jurists 
throughout the United States. The best, 
more bizarre, interesting and unusual 
of these will be published in an illus- 
trated volume. 

All names will be changed. It will 
be necessary that I have your permis- 
sion to publish the material you send 
me. You will be given credit within the 
publication if you would not object to 
my doing so. 

Your co-operation in helping to 
make this an unusual and interesting 
volume, and a worthwhile one, will be 
sincerely appreciated. 

James H. STROMAN 
Oklahoma City, Oklahoma 


[Eprror’s Note: Members can ad- | 


dress Mr. Stroman at P. O. Box 3024, 
State Capitol Station, Oklahoma City, 
Oklahoma. ] 
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The United States Supreme Court: 


The Ultimate Guardian of Our Freedom 


by Thomas C. Hennings, Jr. 


United States Senator from Missouri 


The following statement was originally prepared by Senator Hennings 


for delivery on the floor of the Senate in July, 1957. The statement is a 


defense of the Supreme Court against recent widespread criticism. The 
Senator is the Chairman of the Senate Committee on Constitutional Rights. 


He argues that the Court is performing its constitutional function by strik- 


ing down statutes and practices that are unconstitutional and unlawful. 





During the past few months a grow- 
ing tide of criticism has been directed 
against the Supreme Court because of 
a number of decisions it has handed 
down recently. 

Attacks 
Court, not only in the newspapers and 


have been made on the 
over the air, but also in the halls of 
Congress. 

These attacks have ranged from 
carefully reasoned criticisms of what 
the Court has 
malicious vilification of the Justices 


done and said, to 
themselves. 

Suggestions have been made that the 
power of the Court be curtailed. 

Among the ways proposed to limit 
the Court’s power have been to have 
the Justices of the Court elected by the 
people, rather than appointed by the 
President and confirmed by the Senate, 
as is now the case; to change their 
tenure of office from life tenure to a 
specified number of years; and to have 
their appointments subject to periodic 
review by Congress. 

I in no way suggest that the Supreme 
Court is above criticism, or that all 
lawful and orderly means should not 
be used, by everyone so inclined, to 


change any or all decisions of the 
Court. In fact, I think that frank and 
open criticism of all public institutions, 
including the Supreme Court, is a 
healthy and vital part of our demo- 
cratic processes. 

I thoroughly agree with what one 
member of the Court itself said almost 
sixty years ago about criticism of the 
Court. In the words of Justice David 
J. Brewer, uttered in 1898: 

It is a mistake to suppose that the 
Supreme Court is either honored or 
helped by being spoken of as beyond 
criticism. On the contrary, the life 
and character of its justices should be 
the objects of constant watchfulness 
by all, and its judgments subject to 
the freest criticism. The time is past 
in the history of the world when any 
living man or body of men can be 
set on a pedestal and decorated with a 
halo. True, many criticisms may be, 
like their authors, devoid of good taste, 
but better all sorts of criticism than 
no criticism at all. 

While I think that free and open 
criticism of the Court’s decisions and 
opinions is healthy and desirable, | 
deplore, and earnestly caution against, 
any hasty or ill-considered attempt to 
limit the powers of the Court by 
changing its basic structure. 


The governmental system established 
by our forefathers almost 170 years 
ago has served this nation well and 
should not be changed except in un- 
usual circumstances, and then only 
after the 
thought. 

Certainly it should not be tampered 
with in a moment of passion or tem- 


most careful study and 


porary pique. 

An integral part of our government 
system is an independent judiciary 
constituting a co-ordinate and equal 
branch of the government. 

Alexander Hamilton expressed this 
view—which prevailed at the Consti- 
tutional Convention in 1787 and was 
incorporated into the Constitution— 
when he said in the Federalist: “The 
complete independence of the courts 
of justice is peculiarly essential in a 
limited Constitution.” 

Since most of the suggestions made 
in recent weeks for changing the struc- 
ture of the Supreme Court would seri- 
ously affect the independence of the 
Court, they are bad, in my opinion, 
and should be rejected. 

One of the suggestions we have 
heard for curbing what is claimed to 
be the excessive power of the Court is 
the appointment of Justices for limited 
terms instead of for life. 

But obviously, when a judge peri- 
odically must look to some person or 
group for approval of his record and 
his acts while in office, he is subject 
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The Supreme Court 


Thomas C. Hennings, Jr., was 
elected to the Senate in 1950 and 
re-elected in 1956. A graduate of 
Cornell University, he received his 
law degree in 1926 at Washington 
University and was admitted to the 
Missouri Bar in that year. He has 
been interested in politics since 
1916, when, at the age of 13, he 
served as a page in the Democratic 
National Convention in St. Louis. 
He was a lieutenant commander in 


the Navy during World War II. 





to political pressures and influences, 
and his independence is, accordingly, 
reduced. To quote Hamilton again: 
“Periodic appointments [of judges] 
however regulated or by whomsoever 
raade, would, in some way or other, 
be fatal to their necessary independ- 
ence.” 

Another suggestion now being urged 
as a desirable means of limiting the 
power of the Supreme Court is that 
the Constitution should be amended to 
provide a periodic review by Congress 
of judicial appointments. 

This suggestion, reduced to its essen- 
tials, is simply a variation of the pro- 
posal that judges be appointed for 
limited terms. It would engender the 
same evil results. 

Such a system would tend to make 
judges political creatures; it would 
subject the judiciary to the control 
of the reviewing authorities; and 
would disturb the delicate, carefully 
planned balance of power which now 
exists among the three branches of our 
government. 


214 


The independence of judges inevi- 
tably would suffer, and the judicial 
branch quickly would become inferior. 

One final suggestion voiced in recent 
days for curbing the power of the 
Supreme Court is that the Justices of 
the Court be elected to office by the 
people rather than appointed by the 
President and confirmed by the Senate. 

This proposal, | imagine, has con- 
siderable appeal to most Americans’ 
democratic instincts. However, in my 
opinion, it not only would be cumber- 
some and extremely difficult to put into 
operation on a national scale, but it 
undoubtedly would give rise to what 
Charles Evans Hughes described as 
“political intrigue” which would im- 
pair the independence and blight the 
dignity of the entire Court. It should 
be discarded with the rest. 


The Decisions Criticized ... 


Individual Freedom 


Let me turn now for a moment to 
a consideration of some of the decisions 
of the Supreme Court during the past 
term which have inspired many of the 
bitter attacks against it. 

Without exception, the decisions that 
have aroused the most outspoken 
criticism have been those dealing with 
basic rights of the individual. 

The decision in the Jencks case, for 
example, where the Court held that 
the defendant was entitled to see any 
statements made to the FBI by the 
witnesses testifying against him, appar- 
ently finds its rationale in the time- 
honored Sixth Amendment right of an 
accused “to be confronted with the 
witnesses against him”. 

The decision in the Mallory case, in 
which the Court threw out the con- 
fession obtained from the defendant 
while he was being detained by the 
police for an unreasonable length of 
time prior to arraignment, was founded 
ultimately in the history of the long- 
established right of an individual not 
to be compelled to be a witness against 
himself. 

The Watkins case, wherein the Court 
held that Watkins had improperly been 
convicted of contempt of Congress, 
dealt with the due process clause of 
the Fifth Amendment and the indi- 
vidual’s rights under that clause. 
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The Smith and Covert cases, in 
which the Court reversed the court- 
martial convictions of two women for 
killing their husbands while they were 
in the military service overseas, in- 
volved the right of civilians to be tried 
by civilian courts, and not by courts 
martial, in the absence of a declaration 
of martial law. 

The so-called “West Coast Commu- 
nists Cases”, in which the Court or- 
dered the acquittal of five defendants 
and granted a new trial to nine others 
after analyzing and applying the Smith 
Act to the facts of the cases, were 
decided in the light of the free speech 
guarantee of the First Amendment. 

The decisions in all of these cases 
seem to be supported by the law and 
the facts, and to be within the frame- 
work of the rights and protections set 
forth in our Constitution, 


What is it about them, then, that has 
raised the tempers of some of the 
Court’s critics to a fever pitch? 


One answer, it seems to me, lies in 
the fact that in each of the cases the 
Court’s decision has upset some prac- 
tice or procedure which has found 
acceptance—or at least has been fre- 
quently employed—in our country 
during the emergency beginning with 
World War II and continuing through 
the Cold War period. 

In outlawing these practices, the 
Court has been accused by some per- 
sons of seriously interfering with the 
work of our security forces, including 
the police, the FBI and the military. 

The Court has also been accused of 
attempting to preempt the powers of 
Congress, since in several of the cases 
congressional enactments or proce- 
dures have been affected. 

On the surface, these accusations 
may seem somewhat plausible, since 
certainly the decisions of the Court in 
the Jencks case, in the Mallory case, 
and in the Smith and Covert cases, will 
force the police, the FBI, the military 
and even Congress, to alter some of 
their procedures to some degree. Re- 
cently the Attorney General stated 
before the Senate Subcommittee on 
Improvements in the Federal Criminal 
Code that the Jencks decision had cre- 
ated “a grave emergency in law 
enforcement”. 





What seems to be overlooked or 
ignored by most of the Court’s detrac- 
tors is that if the practices or proce- 
dures of the government, examined by 
the Court in recent cases, had been 
tailored in the first place to fit the 
requirements of the Constitution, they 
would not have been struck down by 
the Court, and no “grave emergency 
in law enforcement” would now face 
the nation. 

In other words, it is not the Supreme 
Court that should be criticized in the 
present circumstances. It is the un- 
constitutional and unlawful procedures 
which have been permitted to develop 


in this country in recent years that 


should be criticized. 

During the past several decades— 
and particularly with the impetus of 
the grave threat of Communism during 
the past ten years—this nation has 
adopted a number of practices deemed 
necessary for the national security, but 
which would have shocked our fore- 
fathers. 

Many of these are being tested now 
for the first time before the courts, 


and are being found in violation of 
rights guaranteed by the Constitution. 

In striking down what in their con- 
sidered judgment a majority of the 
Court determines to be beyond the 
permissible bounds of the Constitution 
or the laws enacted thereunder, the 
Supreme Court is merely continuing in 
its historic role of helping to insure 
the continuance of our system of free- 
dom and justice. 

I predict that from the standpoint 
of civil liberties and constitutional 
rights, future historians will rate the 
past term of the Supreme Court one 
of the most significant in the middle 
of the twentieth century, and will credit 
the Court with playing a major role in 
the preservation and rejuvenation of 
our traditional concepts of individual 
liberty. 

The function of the Court today is 
that 
Fathers and so aptly 


envisioned by the Founding 
described by 
James Bryce in The American Com- 
monwealth: 
The Supreme Court is the living 
voice of the Constitution—that is, of 
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the will of the people expressed in the 
fundamental laws they have enacted. 
It is, therefore, as some one has said, 
the conscience of the people, who have 
resolved to restrain themselves from 
hasty or unjust action by placing their 
representatives under the restriction of 
a permanent law. It is the guarantee 
of the minority, who, when threatened 
by the impatient vehemence of a 
majority, can appeal to this per- 
manent law, finding the interpreter 
and enforcer thereof in a Court set 
high above the assaults of faction. 

To discharge these momentous 
functions, the Court must be stable 
even as the Constitution is stable. ... 
It must resist transitory impulses, and 
resist them the more firmly the more 
vehement they are. Entrenched behind 
impregnable ramparts, it must be able 
to defy at once the open attacks of the 
other departments of governments, and 
the more dangerous, because im- 
palpable, seductions of popular senti- 
ment. 


Rather than being denounced for its 
decisions of recent weeks, the Court 
should be praised for fulfilling its 
function as the ultimate guardian of 
human rights and freedom in our 


society. 
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(Continued from page 195) 

cede that the idea of individual free- 
dom under law is the great ideal we 
offer to the world. Respect for and 
adherence to law is one of the most 
ingrained traits of an American. So it 
has been since the birth of our nation. 
While the average individual is not 
learned in the law, there is an intense 
sense of justice which burns within 
him. There is an almost instantaneous 
adverse reaction to any unlawful or 
illegal action. We believe in, and we 
live under the law. We are a “law-ful” 
people. 

It seems well therefore that we pause 
to pay tribute to the law and what it 
has meant to our people. In these days 
of soul-searching and _ re-evaluation 
and inventorying of everything in our 
whole storehouse of strengths and 
weaknesses, the space age has brought 
a need for new concepts as new fron- 
tiers and new horizons have been 
opened to the human race. And there 
is a need to tie to old traditional con- 
cepts which cannot be shaken by any 
scientific or technological achievement. 
The rule of law is such an unshakable 


concept. 

The American Bar Association rec- 
ognizes the tremendous importance of 
apprising every American of what law 
has meant and now means and of the 
great privilege it is to live under the 
rule of law. In response to this need 
your House of Delegates was polled 
and overwhelmingly and enthusiastical- 
ly approved of the idea of “Law Day— 
U.S.A.” The Board of Governors then 


passed the following resolution: 


Wuereas, The President of the 
United States has proclaimed May 1, 
1958, as “Law Day—U.S.A.”, and 

Wuereas, Our nation from its in- 
ception has been governed under the 
rule of law, and 

Wuereas, Individual freedom under 
law has provided the opportunity and 
basis for our nation’s great progress 
and achievements, and 

Wuereas, It is individual freedom 
under law which distinguishes our 
system of government from the slavery 
which exists under Communism, and 

Wuereas, The American Bar Associ- 
ation believes that the rule of law, 
which has worked so well in the settle- 
ment of disputes between individuals, 
should be utilized in the peaceful set- 
tlement of disputes between nations, 
and 


Wuereas, In the current status of 
national and international affairs it is 
desirable that the attention of the 
people of the United States be focused 
upon the rule of law and its tremen- 
dous importance and value to our 
Nation and to the World, 

Now TuHererore Be It ReEsoLven, 
That the American Bar Association 
hereby calls upon all lawyers and bar 
associations to actively participate in 
the observation of “Law Day—U.S.A.” 
by co-operating with other organiza- 
tions and with schools and colleges in 
arranging special programs and by 
providing speakers for Law Day 
celebrations. 

Thus, our Association has assumed 
the leadership and taken the ‘initial 
step in this great project. It is now 
up to each of us, individually and 
through our state and local bars, to 
assure that Law Day—U.S.A. becomes 
a meaningful and highly significant 
occasion. You are now called to service 
to assist in the activities and programs 
in connection with this celebration. 
Please do everything possible to make 
Law Day—uU.S.A. a success. For the 
law which we honor is the basis and 
the foundation of our nation’s freedom. 
And to Americans our freedom is more 
important than our very lives. 
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Sonic Boom: 


A New Legal Problem 


by Allen J. Roth 


With the whole galaxy of new machines, instruments and techniques 
that have produced the technological revolution of the twentieth century 
has come a whole new set of problems. Like everyone else, lawyers are 
finding that their work is affected by the mechanical wonders of the atomic 
age. In this article, a senior law student at St. Louis University, himself a 
licensed pilot, discusses the legal problems that are raised by the so-called 
“sonic boom”, a phenomenon that is created by the diving of an aircraft 
travelling at a speed faster than sound. Mr. Roth’s subject was in the head- 
lines recently when such a sonic boom was heard over the Chicago area, 


causing minor damage. 





On a July morning in 1957, Major 
John H. Glenn climbed into his Navy 
F8U Crusader, taxied out to the run- 
way, kicked in his afterburner and left 
Los Angeles on an easterly heading. 
Three hours, 23 minutes and 8.4 sec- 
onds later he touched down at Floyd 
Bennett Field in New York. Never 
before had this 2460 mile course been 
flown in so short a time. This Marine 
Corps pilot not only captured the trans- 
continental speed record, but he also 
made aviation history by piloting the 
first supersonic flight across the United 
States. His average altitude was 35,000 
feet, and his average ground speed was 
726 miles per hour. It is important to 
note that Major Glenn descended to 
25,000 feet and slowed down to 340 
miles per hour on three different oc- 
casions along the route in order to 
make an aerial-refuelling rendezvous 
with propeller-driven tankers. Upon 
approaching his destination, Glenn 
throttled his jet back to 650 miles per 
hour to avoid disturbing New York 
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City with low altitude shock waves. 
He may not have given the same con- 
sideration, however, to Terre Haute 
residents when his jet was pointed 
earthward over that city at an airspeed 
greater than sound for the purpose of 
descending to the prearranged rendez- 
vous point with the refuelling aircraft. 
About the time the plane was descend- 
ing, Terre Haute residents heard a loud 
crack. In the home of Mr. and Mrs. 
Louis Howerton, the ceiling collapsed 
as a result of, they claim, the sonic 
shock wave directed at the ground by 
the descending jet. 

Can a claimant recover for damages 
allegedly inflicted by sonic boom? 
What are the legal questions raised by 
such an occurrence? What is the 
Government's liability? The liability 
of private operators? What are their 
defenses? The answers to these ques- 
tions may have immense significance 
for the future. 

But before these questions can be 
answered it is necessary to understand 
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this widely misunderstood phenomenon 
of high-speed flight that is being 
blamed for the damage to property and 
injury to persons. It is the purpose of 
this article to dispel some of the factual 
mist so that the legal problems can be 
seen more clearly. 


What Is Sonic Boom? 


Logically, the proper starting point 
is an explanation of the sonic boom. 
Senator Barry M. Goldwater, in a 
pamphlet on the subject, called sonic 
boom “a new sound of air power 
progress”.* An aircraft builder and 
executive of one of the country’s lead- 
ing jet manufacturing companies re- 
ferred to the boom as “the proud 
herald of aviation’s victory over the 
long sought-after speed of sound”.* An 
Air Force writer in the official journal 
of the United States Air Force de- 
scribed sonic boom as “the jet age’s 
boisterous offspring”. The Depart- 
ment of the Air Force officially regards 
it as “a real problem”.® Many lawyers 
consider it a strange phenomenon that 
awaits court decision. 

There is some conflict about when 
the first aircraft exceeded the speed of 





1. Lire, July 29, 1957, pages 15-21. 

2. Goldwater, Sonic Boom in Planes, an un- 
dated pamphlet of the Aircraft Industries Asso- 
ciation of America. 

3. Rice, Sonic Boom, an undated pamphlet 
of North American Aviation, Inc. 

4. Sturm, About the Sonic Boom, 1 Tue Arr- 
MAN 43 (1957). 

5. Air Force Pamphlet No. 32-2-1, dated 15 
July, 1957, Norse Gumpe ror Am Base Com- 
MANDERS, On page 13. 
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sound. Some World War II fighter 
pilots have recently re-analyzed puzzling 
experiences that were encountered, 
usually in combat, during maximum 
performance dives of fighter aircraft 
which now, in retrospect, it appears 
may have been the breaking of the 
once-mysterious sound barrier. A pro- 
fessor of physics and an independent 
insurance adjuster, collaborating on an 
article dealing with sonic boom, credit 
Charles Yeager as being the first man 
to fly an airplane faster than the speed 
of sound—on October 14, 1947.° But 
Raymond H. Rice, Vice President and 
Chief Engineer of the North American 
Aviation Company, has this to say:7 


Early in 1950, an Air Force radar 
operator using a new technique to 
gather test data by following the steep 
dive of a jet fighter through electronic 
tracings on his observation scope was 
startled by a deep-throated clap like 
thunder. Twice more that day and the 
next the deep booms rumbled un- 
expectedly as the operator followed 
similar dives. In wondering disbelief, 
he asked that the dives be repeated 
four times in quick succession. Distinct 
explosive sounds were heard each time. 

The somewhat happenstance discov- 
ery of the radar operator was the first 
recorded observation of the sonic boom, 
a widely publicized and often mis- 
understood phenomenon of sound 
caused by an airplane traveling at 
supersonic speeds. 


For our purposes, it is of little con- 
sequence who was the first person to 
break the sound barrier; the fact re- 
mains that the barrier has been broken 
and will continue to be broken at an 
ever-increasing rate in the immediate 
future. This requires a closer look at 
the factors that make up the phenome- 
non called “sonic boom”. 


Turning to established scientific 
principles for a relatively simple ex- 
planation of this phenomenon, we find 
that, basically, sound is vibrations of 
various frequencies hitting the ear un- 
der different pressures. These vibra- 
tions result from the release of energy 
from one or more of a multitude of 
possible sources. In the case of a sonic 
boom, the source is an aircraft flying 
at supersonic speed. The analogy gen- 
erally used to explain sound waves is 
to compare them to the ripples created 
by a rock thrown into a still -pond. 








Ordinary conversation is actually a 
series of pressure wavelets pulsating 
against the ear, very much like ripples 
of water gently lapping the shore of a 
pond. An explosion is a strong pressure 
wave caused by a sudden release of 
strong energy. Examples are found in 
the explosion of dynamite or the thun- 
derclap following streaks of lightning 
during a storm. Hence, the descriptive 
term—shock waves. 


Shock waves created by aircraft fly- 
ing at speeds faster than sound are 
roughly analogous to the waves created 
by a boat speeding over water. Just as 
wavelets trail away from the nose of 
the boat, shock waves are generally 
directed through the air by the nose 
of the supersonic aircraft. If they were 
visible, the shock waves would resemble 
a shallow dish as they attach them- 
selves to the airplane at the exact speed 
of sound. Later, as the plane’s speed 
increases, the waves sweep back at 
sharper angles until they form the cone 
of a wide funnel. When the plane’s 
speed drops below the speed of sound, 
the shock waves will continue in the 
direction the plane was travelling, so 
that, if the aircraft is in a nose-high 
position at the time it returns to sub- 
sonic speed (less than the speed of 
sound), the shock waves detach them- 
selves from the nose of the aircraft and 
continue to travel upward until dis- 
sipated. If at the time subsonic speed 
is resumed, the aircraft is maintaining 
a straight and level position, the de- 
tached shock waves continue a course 
parallel to the surface of the earth until 
dissipated. But, if the plane is in a 
nose-low position at the time of detach- 
ment, the result will be a sonic boom 
hitting the ground at a point approxi- 
mately on line with the longitudinal 
axis of the aircraft at the moment of 
detachment. 


By their nature, shock waves are 
strongest at their point of origin. At 
supersonic speeds, the funnel-shaped 
waves are strongest at the center of 
the funnel, near the nose of the plane 
to which they are attached. At the 
edges of the funnel, the waves are 
weaker. Other shock waves of lower 
intensity also spring from the canopy 
and tail of the plane. Our prime con- 
cern will be with the strongest of these 
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shock waves, the one attached to the 
nose of the plane, since it is the wave 
of greatest pressure under the design 
of present-day jet aircraft. 

If, then, an aircraft travelling straight 
and level at supersonic speed begins to 
dive, like the one in which Major 
Glenn descended over Terre Haute,® 
the shock wave attached to the nose is 
pointed toward the ground by the 
diving aircraft. The wave momentarily 
will be distorted by the dive, but as the 
dive progresses, the wave will sweep 
back into a general cone shape and 
grow in strength as the speed increases. 
As the aircraft slows down, the shock 
wave will detach itself and follow the 
direction in which it was pointed dur- 
ing supersonic flight. After the detach- 
ment takes place the shock wave will 
gradually smoothe into the shape of a 
ball and when it strikes the ground, it 
will be interpreted by the human ear 
as an explosion or “sonic boom”—e.g., 
the “loud crack” heard by Terre Haute 
residents during Major Glenn’s record- 
making flight. 

From the foregoing, it is clear that 
sonic boom has at least two undisputed 
characteristics of an explosion, namely, 
a sudden application of energy and 
an accompanying noise or vibrational 
disturbance. 

The writer, therefore, submits the 
following definition of sonic boom for 
consideration in subsequent litigation : 

Sonic boom is an explosive phenom- 

enon of the air caused by shock 

waves generated at supersonic flight 
speeds, 


Prognosis of Sonic Boom 


At present most of the aircraft cap- 
able of supersonic speeds are under the 
control of the Department of Defense. 
However, this situation is bound to 
change very soon. 

The transport manufacturing indus- 
try both here and abroad is concen- 
trating on jet designs. Jet transports 
are expected to arrive in numbers some 
time during 1958 or early 1959, with 
the bulk of the transports appearing 
on airline routes about 1960.° Judging 





6. Hopkins and McIntosh, Is Sonic Boom an 
losion? 408 Ins. L.J. 15 (1957). 
. Rice, supra, note 3. 
8. Supra, note 1, on page 17. 
9. Sawyer. The Jet Aircraft, 23 J. Am L. & 
Com. 174, 176 (1956). 
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Sonic Boom 


from the operating performance data 
of twelve different types of commercial 
jet aircraft of leading designers, both 
foreign and domestic, it appears that 
they will normally operate at slightly 
less than Mach 1 (sonic speed) .'° This 
does not necessarily mean that they 
will be incapable of supersonic speeds. 
The published data reveal the normal 
cruising speeds only, but it is safe to 
assume that some of these jet airliners 
will still be capable of reaching super- 
sonic speeds, since the gap between the 
estimated cruising speeds and Mach 1 
is not so great that Mach 1 or more 
may not be met by higher applications 
of thrust (increased throttle) or a 
nose-low position, or possibly both 
simultaneously. 


Perhaps it would help the reader to 
explain the unit of measurement for 
the speed of sound—the “Mach num- 
ber”. That term is being used more 
and more in lieu of miles per hour or 
knots when referring to supersonic 
speeds, 

When a velocity (speed) of a mass 
(airplane) is equal to the velocity of 
sound it is said to have a Mach number 
equal to one (Mach 1). Under standard 
atmospheric conditions (i.e., a temper- 
ature of 15 degrees Centigrade and a 
barometric pressure of 29.92 inches 
of mercury) at sea level, the speed of 
sound is approximately 760 statute 
miles per hour. Thus it can be seen 
that temperature and barometric pres- 
sure are capable of affecting the point 
at which the speed of sound is reached 
under a particular set of circumstances. 
Obviously, this is an important con- 
sideration in the preparation of a claim 
for damages involving sonic boom. 


Another important factor is the alti- 
tude of the aircraft at the time the 
boom is dispatched. Since the baro- 
metric pressure roughly halves itself 
with every 18,000 feet increase in alti- 
tude, it follows that the higher an air- 
craft flies, the sooner Mach 1 is 
reached, so that at 40,000 feet, the 
speed of sound is about 660 miles per 
hour as compared to 760 miles per 
hour at sea level. It should be clear, 
then, that the speed of sound varies 
according to the altitude, temperature 
and barometric pressure, among other 
things. These are but a few of the 
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essential principles necessary to con- 
sider in the preparation of sonic boom 
cases. 

Up to this point we have concerned 
ourselves only with Mach 1 aircraft. 
What about Mach 2 or better? It is 
common knowledge that the Air Force 
has in operation aircraft capable of 
Mach 2 performance, and planes with 
Mach 3 capabilities are certain to 
follow if they do not already exist. 
Commercial jet aviation is scheduled 
to appear soon,'! with even bigger and 
faster jet airliners to follow. With 
them, of course, will come bigger prob- 
lems, since size and speed are directly 
related to boom effect. 

Spokesmen for the Air League of 
the British Empire claim that it will 
be possible within twelve years to put 
into the air “a 135-passenger airliner 
operating at 1,500 miles per hour at 
an altitude of 60,000 feet”.'* Since 
the intensity of a shock wave reaching 
the ground is largely determined by 
the speed and size of the plane,'* it 
logically follows that bigger and louder 
booms will result from the use of 
larger and swifter jet aircraft—a sober- 
ing thought for the owners and opera- 
tors of these instruments as well as for 
potential plaintiffs, 


Can Sonic Boom Cause 
Damage to Property? 


The next question to consider is 
whether sonic boom can cause damage 
to property. A Pentagon spokesman, 
addressing a building code conference 
at St. Louis University on April 5, 
1957, had this to say regarding “struc- 
tural” damage of buildings with re- 
spect to sonic boom: 


. . . No one will deny that if the boom 
forces were appropriate, brick, block 
or plaster stressed close to the point 
of failure by the combination of locked- 
up and seasonal forces might be over- 
loaded; but since boom force on a 
structural element is far less than that 
of a good stiff windstorm or, in many 
cases less than that of a healthy boy 
jumping on the floor, it is difficult to 
see how a wall could remain poised 
just at the point of failure for any 
length of time without being tipped in 
by other more frequent forces.!4 


In a recent issue of the official jour- 


nal of the Air Force, published five 





months after the aforementioned speech 
was delivered, a writer posed and an- 
swered several questions relating to 
the same subject: 


Q. Are they [sonic booms] danger- 
ous? 

A. Yes, they are, but so are atomic 
bombs, airplanes, and even automo- 
biles, if uncontrolled. The danger has 
been minimized through the restriction 
of USAF supersonic flights to safe 
altitudes and areas. 

Q. Can the booms cause damage to 
structures? 

A. The Palmdale incident [discussed 
below] proves they can; but again, so 
can automobiles if they run into some- 
thing. Because of operational control, 
most booms create pressures of less 
than 5 pounds per square foot. It 
takes pressure of 18 pounds to break 
glass windows and 70 pounds to dam- 
age even the weakest structures. 

Q. Is there any way to eliminate the 
boom? 

A. At the present time there is no 
known way of eliminating it. The im- 
portant point is, enough is known so 
that it can be controlled.15 


In discussing control of the boom, 
the same author explained the “Palm- 
dale incident” thus: 


In 1953 at Palmdale, Calif., this dive 
effect was dramatically demonstrated. 
At that time little was known about 
the sonic boom, and the relationship 
between its strength and the speed and 
distance of the aircraft was still un- 
known. From 15,000 feet a North 
American test pilot hit a supersonic 
dive in the then YF-100. The altitude 
at which he pulled out is not known, 
but from the latest information it is 
known that he passed close enough, 
going fast enough, to create pressures 
great enough to break windows and 
crack beams on the door frames of 
Palmdale Airport’s administration 
building. 


From the foregoing the question is 
justly raised as to whether Major 
Glenn’s descent over Terre Haute cre- 
ated pressures great enough to cause 





10. Supra, note 9, on page 179. 

11. Supra, note 9. 

12. New Yorx Times, August 16, 1957, page 
38, column 2. 

13. Supra, note 6, on page 17. 

14. Address by Colonel Roy R. Walker. 
USAF, Chief of the Community Relations 
Branch, Office of Information Services, Office 
of the Secretary of the Air Force, to the 
Building Code Conference, Department of 
Civil Ehgineering. St. Louis University—St. 
Louis, Missouri, April 5, 1957. 

15. Sturm, About the Sonic Boom, 1 Tue 
Arman 46 (1957). 
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of Mr. and Mrs. Louis Howerton. 


Can Sonic Boom Cause 
Injury to Persons? 

An important question that cannot 
be left unanswered is whether sonic 
boom can be the cause of personal 
injuries. Needless to say, indirectly it 
can if, for instance, it caused a ceiling 
to collapse and the ceiling fell on a 
person standing under it. Direct causa- 
tion is another matter and it refers to 
the immediate physical consequences 
of sonic boom forces. 

Thus far we have seen that the ele- 
ment of noise is associated with super- 
sonic flight and that this noise may 
under certain conditions be heard by 
human beings or animals on_ the 
ground, The question is whether this 
noise is of sufficient volume to injure 
someone. To decide that question, it is 
necessary to look at some basic scien- 
tific data. 

The normal human ear is receptive 
to pressures from about 0.0002 pounds 
per square foot (psf) up to 2 psf, the 
latter being very loud. At pressures of 
1 to 40 psf it is advisable to put cotton 
into the ears. At pressures of over 40 
psf, rupturing of the eardrums takes 
place. 

With these basic facts in mind, let 
us consider some of the more common 
noises and their associated pressures 
as measured in pounds per square 
foot: 


Normal office noises with one 


CGE. 6 ais cn een euwe 0.001 psf. 
Street traffic during rush 

DOOD 6c. dS he SE HGS 0.004 psf. 
Factory noises during duty 

EER PEPE EEE Pe Pe 0.300 psf. 


Normal thunder clap. ......1.000 psf. 
The above standards'* were illustrated 
in the official journal of the Air Force, 
the author saying: 


When a sonic boom goes off—ten times 
louder than a peal of thunder—some 
people become angry, others become 
frightened, and most of them startled. 
Frightened people sometimes do dan- 
gerous things, and of course, if they 
are ill, physical damage can result 
from a severe fright.15 


Again. from the same article we learn 
that: 


the collapse of the ceiling in the home 


An aircraft roughly the size of an 
F-86, in level flight at 10,000 feet and 
a speed of Mach 1.04 will drag a 
sonic boom or pressure wave over the 
ground at a pressure of about three 
PSF; this is loud, but harmless. Drop 
the same aircraft down to 5,000 feet 
and the pressure at ground level only 
increases to about four PSF. Uncom- 
fortable, but still harmless. 

The danger lies in operating at 
supersonic speeds at about 300 feet 
off the ground. Pressure from the 
boom then jumps to around 33 PSF.19 


Drawing upon a background of 
more than fifteen years’ pilot experi- 
ence with the United States Air Force, 
I am convinced that most jet pilots 
are much too wise to attempt super- 
sonic flight at such low altitudes except 
for the most urgent reasons. 

From the foregoing it can reason- 
ably be concluded that physical injury 
to the human hearing apparatus is not 
likely to occur as a result of shock 
waves created by present-day aircraft. 
How the larger and swifter jets will 
affect this picture remains to be seen. 
There is, however, still one remaining 
danger—the psychological effect on 
people and animals. 

Psychologically, the animal world 
rebels against sudden, loud noises. It 
is certainly not too farfetched to say 
that when a good sized sonic boom hits 
the ground “‘it startles people, breaks 
windows, and frightens hens clean off 
of their nests”.*° 

An interesting speculation may be 
indulged in by asking whether the 
future will see allegations for sonic 
boom damage to the human nervous 
system, or even animal nervous system 
for that matter. 


Can Sonic Booms Be 
Controlled? 


Although at the present time there 
is no known way of eliminating the 
boom, it can nevertheless be controlled. 

According to Senator Goldwater, an 
Air Force Reserve jet pilot in his own 
right, the Air Force currently has un- 
der consideration the development of 
an instrument that would automatically 
record the time, position and flight 
direction of an aircraft when it exceeds 
the speed of sound. Such an instrument 
will be vital in fixing responsibility 








Sonic Boom 





Allen J. Roth is a senior at the 
St. Louis University School of Law. 
A veteran of World War II, the 
Berlin airlift and Korea, he has had 
over fifteen years’ military experi- 
ence in the Air Force and is a CAA- 
licensed commercial pilot and flight 


instructor. He is a major, senior 
pilot, in the Air Force Reserve. 





for any damage a sonic boom may 
cause.*' The Senator further explained : 


The Air Force has a dual responsi- 
bility on damage claims. It is the 
policy of the Air Force to make 
prompt payments for damage caused 
by its operations. At the same time, 
the Air Force has a tremendous ob- 
ligation to the taxpayers to expend 
each dollar appropriated in a proper 
manner. The great bulk of the claims 
received are from people who are 
honestly convinced that the damage 
was caused by Air Force operations. 
The Air Force completely respects the 
right of the citizen to claim this dam- 
age, and a thorough investigation is 
made. But the scientific knowledge 
acquired by their investigations of 
what a sonic boom can do and cannot 
do must be considered in denying or 
approving the claim. This is evidence 
that cannot be ignored.22 


One means of controlling flight dis- 
turbances caused by sonic booms is 
found in appropriate Department of 
Air Force Regulations. These regula- 
tions are directive in nature, and any 


16. Id., on page 45. 





19. Id., on page 44. 

20. Sturm, About the Sonic Boom, 1 Tue 
Arman 44 (1957). 

21. Goldwater, Sonic Boom, in Panes, an 
undated —— of Aircraft Industries Asso- 
ciation of America. 

22. Ibid 
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Sonic Boom 


unjustified deviation from their in- 
structions subjects the violator to severe 
penalties. Air Force Regulation No. 
55-34 is directly in point. This pub- 
lication directs that sonic and super- 
sonic speeds during straight and level 
flight be commenced and terminated 
at altitudes above 30,000 feet over land 
areas and above 10,000 feet over water 
areas. The regulation further directs 
that sonic booms not be intentionally 
created except: 


(1) during tactical missions which 
necessitate sonic or supersonic 
speeds. 

(2) during phases of formal training 
courses which require sonic or 
supersonic speeds or the perform- 
ance of sonic booms. When these 
flights are required, they must be 
conducted over specially desig- 
nated areas under close super- 
vision. 
during research, test, and opera- 
tional suitability test flights which 
require sonic or supersonic speeds. 
These flights must be conducted 
over areas designated for this 
purpose. 
when authorized by a Major Air 
Command for demonstration pur- 
poses. 
in an emergency when in the 
judgment of the pilot safety justi- 
fies a deviation from this general 
policy.28 


A copy of the Regulation, among 
other directives, Standard Operating 
Procedures and other announcements 
dealing with the subject matter, is 
made a permanent part of all pilot 
information files.2* Periodic certifica- 
tion by affected pilots that they have 
read all current matter contained in 
the up-to-date pilot information file is 
mandatory. In addition, these prob- 
lems are typical subjects for the peri- 
odic flying safety lectures given to 
military pilots. Hence, it may safely 
be assumed that proper indoctrination 
on sonic booms and their control is 
being given to military jet pilots. The 
same general assumption may be ex- 
tended to test pilots for aircraft manu- 
facturers under contract to the Govern- 
ment for the production of jet aircraft 
having supersonic capabilities since 
they too have access to this informa- 
tion. 


Certainly the speed of aircraft will 


continue to increase if the aviation in- 
dustry is to make additional progress. 
It is equally certain that the increased 
speed will create shock waves and sonic 
booms of greater intensity. But the 
observance of simple safety and cour- 
tesy rules by pilots flying supersonic 
aircraft should minimize the problems. 


In an Associated Press release of 
September 19, 1956, the following 
appeared under the headline “Sonic 
Boom Likely To Become Widespread 
Nuisance, the CAA Says”: 


Washington, Sept. 19 (AP). The Civil 
Aeronautics Administration said today 
there was a high possibility that the 
sonic boom of planes flying low and 
faster than the speed of sound would 
cause “widespread public disturbance 
and damage.”25 


Personally I do not believe that sonic 
boom problems will be completely 
eliminated as a result of the controls 
now in effect, neither do I subscribe 
to an opposing view that “widespread 
public disturbance and damage” is 
sure to follow with the advent of 
larger and faster supersonic aircraft. 


Analyzed more closely, the sonic 
boom produced by an airplane diving 
supersonically at an angle of 30 degrees 
from an altitude of 30,000 to 20,000 
feet is audible over an area greater 
than fifteen and less than thirty miles 
in diameter.2® This area could con- 
ceivably house a population of more 
than a million. It is doubtful whether 
much damage would result if only 5 psf 
pressure were felt at ground zero. 
Ordinary window glass requires a free 
stream pressure of about 18 psf before 
it will break, unless, of course, internal 
“lock-up” stresses are induced during 
manufacture or the methods of in- 
stallation and workmanship employed 
produce additional stress.27 In the 
latter cases it is virtually impossible to 
determine the force necessary to break 
any one particular pane of glass; a 
sharp blow, even though a light one, 
may shatter the pane. 


It is true that an aircraft travelling 
at the higher Mach numbers and 
operating at relatively low altitudes 
could create disastrous results if it 
were deliberately aimed at a congested 
area so that the boom would strike 
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there. Yet that is precisely the reason 
for the controls now in effect, i.e., to 
train pilots in the characteristics and 
possible consequences of sonic booms 
and to prohibit them from performing 
maneuvers likely to send these booms 
over congested areas. For the time 
being these controls appear to be ade- 
quate; the future undoubtedly will 
bring changes. 


Practical Problems in 
Litigating Sonic Boom Cases 

Here are some of the practical prob- 
lems that are likely to confront a plain- 
tiffs attorney in the preparation and 
trial of a sonic boom case: 


(1) lack of eye witnesses, 

(2) several highly technical sciences 
involved, 

(3) shortage of expert witnesses, 

(4) evidence usually under defend- 
ant’s control, 

(5) foreign 
cases, 


law involved in many 


(6) high costs of preparation, 


(7) depositions taken all over the 
country, 


(8) many exhibits and documents must 
be studied, 


(9) lengthy trial likely. 


The above list is parallel to that of 
Stuart M. Speiser, the author of Prep- 
aration Manual for Aviation Negligence 
Cases, in an article?® dealing with 
problems of liability in airline crash 
cases. 

More often than not, there will be 
a lack of eye witnesses in claims for 
damage caused by sonic boom. High 
altitude, high speed and cloud cover 
each contribute to make absolute iden- 
tification almost impossible. In most 
aircraft crash cases there is an identify- 
ing part of the wreckage available, but 
such is not the case in a sonic boom 
case where the aircraft is gone before 


(Continued on page 276) 
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Expeditious, Efficient Justice: 


Observations on English Appellate Procedure 


Judge Holtzoff visited several British courts during his visit to the 


United Kingdom last summer in connection with the Association’s Annual 


Meeting in London. In this article, he describes appellate procedure in the 


English courts—a procedure that is simplicity itself in comparison to the 


elaborate ritual that American lawyers must go through in appealing a 


case to one of our higher courts. 





The pilgrimage of the American 
Bar Association to London, in July, 
1957, afforded an excellent opportunity 
for a practical, first-hand scrutiny of 
the administration of justice in the 
English courts. The writer took ad- 
vantage of the occasion for that pur- 
pose and endeavored to make such a 
study, which consisted of repeated 
visits to the various courts, informal 
conferences with English judges, and 
an examination of rules of procedure 
as well as of judicial decisions. This 
essay will be devoted to the appellate 
aspect of the English practice. 

The trial court of general original 
civil jurisdiction is known as the High 
Court of Justice and is composed of 
the Queen’s Bench Division, the Chan- 
cery Division and the Probate, Divorce 
and Admiralty Division. All branches 
of this tribunal, as well as the Court 
of Appeal, which hears appeals in civil 
cases, and the Court of Criminal 
\ppeal, are concentrated in a large, 
sombre, sprawling stone edifice on the 
Strand in the heart of London, called 
“The Royal Courts of Justice”, but 
mere popularly known as “The- Law 





Courts”. This structure dates back to 
the 1880's. It was at that time that the 
courts ceased to hold their sessions in 
Westminster Hall, as they had been 
doing for over six centuries, and 
moved to the present building. The 
court for the trial of criminal cases, 
officially having the formal title of 
“The Central Criminal Court”, but 
known as “The Old 


Bailey”, occupies a separate building 


traditionally 


several blocks away. All of the court- 
rooms in each of the courthouses are 
small and compact. There are no seats 
for spectators on the floor of the court- 
rooms. There are galleries to which the 
public is admitted. The small size and 
the rectangular shape of the court- 
rooms is conducive to a conversational 
type of argument. Both the Court of 
Appeal and the Court of Criminal 
Appeal ordinarily sit in panels of three 
judges. The Lord Chief Justice of 
England generally presides over the 
latter. 

One of my several visits to the Court 
of Criminal Appeal took place on 
July 22, 1957. The case of Regina v. 
McPherson, was argued that morning. 






by Alexander Holtzoff * Judge of the United States District Court for the District of Columbia 


The appellant had been convicted at 
the Nottingham Assizes on a charge 
of murder and had been sentenced to 
death. The trial had taken place on 
June 28, 1957—less than a month prior 
to the argument of the appeal. The 
homicide was the sequel of a brawl. 
The question raised was whether un- 
der the facts of the case the defendant 
should have been found guilty of man- 
slaughter rather than murder. The 
arguments on both sides were directed 
to this single question without any 
extraneous matters being interjected. 
Although there are no appellate briefs 
and there is no time limitation on oral 
argument, nevertheless, the presenta- 
tions for both sides were completed in 
an hour and ten minutes. At the end 
of the argument, the three judges con- 
ferred in a whisper, without leaving 
the bench, for about four or five 
minutes. At the end of this whispered 
consultation, Lord Goddard, the Lord 
Chief Justice, who was presiding, 
picked up the record and began to 
deliver, extemporaneously, an elabor- 
ate, oral opinion, which was clear cut 
and aptly phrased. The oral opinion, 
as is the custom, was recorded by a 
shorthand reporter and becomes the 
published opinion in the Law Reports. 
The decision was in effect that the 
defendant should have been convicted 
of manslaughter rather than of murder. 
Accordingly, the conviction was set 
aside and a judgment of guilty of 
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manslaughter was substituted. The 
death sentence was vacated and the 
defendant was brought in and re-sen- 
tenced. A penalty of twelve years’ 
imprisonment was imposed. This action 
finally disposed of the case. The entire 
argument, the delivery of the opinion, 
and the re-sentencing consumed in the 
aggregate less than an hour and a half, 
and it all occurred less than a month 
after the trial. 

It is interesting to note that the 
Court of Criminal Appeal has no 
power to grant a new trial, but may 
affirm, reverse or modify the judgment 
or sentence or both. Some English 
judges feel that the power to grant a 
new trial should be added to the 
authority of this court. 

At about the same time, there was 
another murder case pending in Lon- 
don, in which a death sentence had 
been imposed. One Vickers was tried 
at Carlisle Assizes, on May 25, 1957, 
found guilty of murder and sentenced 
to death. The homicide had been com- 
mitted in the course of the perpetra- 
tion of a robbery. On July 5, 1957, an 
appeal from the conviction was heard 
by the Court of Criminal Appeal and 
the judgment was affirmed at the close 
of the argument.' An attempt to apply 
for leave to appeal to the House of 
Lords, for which the approval of the 
Attorney General is required, proved 
unavailing because the Attorney Gen- 
eral declined to issue the necessary 
certificate. A petition to the Home 
Secretary for executive clemency was 
likewise denied. Vickers was executed 
on July 23, 1957, less than two months 
after the trial. 


Expedition, Efficiency .. . 
Typical British Justice 


These two cases are not exceptional, 
but are typical examples of the manner 
in which criminal justice is adminis- 
tered in England. Expedition and effi- 
ciency are characteristic of the modern 
English system. Appeals in criminal 
cases are disposed of within a period 
of four to six weeks after the trial. 
Appeals in civil cases consume a some- 
what longer time and are determined 
within three or four months after the 
trial. In about 90 per cent of the 
cases, appeals are decided from the 


bench at the close of the argument, 
with comprehensive oral opinions. In 
the remaining 10 per cent, in which 
the Court “reserves judgment” after 
argument, the decision is generally 
handed down within four or five days, 
sometimes ten days or two weeks, and 
only on rare occasions does an interval 
of as long as three weeks elapse be- 
tween argument and decision. 


It seems helpful to examine and 
scrutinize the methods by which such 
expeditious administration of justice is 
attained, as a detailed analysis may 
enable us to benefit by the example of 
the English. There are two phases of 
English appellate procedure that pre- 
vent the lapse of a long interval be- 
tween the trial and the hearing of the 
appeal, such as occurs too often in the 
courts of our country. The first is the 
absence of a printed record of any 
kind, in whole or in part, in the aver- 
age case. There is no abstract of the 
record. There is no technical procedure 
for settling the record or for designat- 
ing or counter-designating portions to 
be transmitted to the appellate court. 
None of these formalities are known in 
the English courts. What happens is 
that counsel for the appellant procures 
from the court reporter a typewritten 
transcript of the proceedings at the 
trial, which is filed in the appellate 
court prior to the argument. This is a 
practice that we might well consider 
imitating, for our system of settling 
the contents of the record and then 
printing the pertinent portions is un- 
necessarily costly, laborious and time 
consuming. Yet it is absolutely need- 
less, as is demonstrated by the simple 
English procedure. One of the principal 
sources of delays in appellate proceed- 
ings in the United States is found in 
the period devoted to the preparation 
and printing of the record on appeal. 
In a very large percentage of cases, 
counsel for the appellant procures 
extension after extension of time for 
that purpose—all unnecessary and 
wasteful. If this entire step were 
eliminated, some of the delays in the 
appellate courts would disappear. 


The second feature of English appel- 
late practice that helps to reduce delays 
between the trial and the hearing of an 
appeal, is found in the fact that there 
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are no appellate briefs. Naturally this 
statement will astound those American 
judges and lawyers who do not happen 
to be familiar with the English system.* 
I do not urge adoption of this practice 
on this side of the Atlantic. It would 
be too drastic a change in our methods 
of work. Yet it operates successfully in 
the English courts. 

In English appellate courts every- 
thing that it is desired to urge and 
bring to the attention of the judges 
must be contained in the oral argu- 
ment. Necessarily a heavy burden and 
responsibility are thereby placed on 
counsel. It does not suffice to discuss 
the questions at issue superficially as 
so many lawyers do in this country, 
and then refer the court to the brief 
which counsel has prepared leisurely 
in the privacy of his office. Naturally, 
it requires much greater skill to present 
the entire case orally. 

The oral arguments that it has been 
the writer’s privilege to hear in the 
English courts have impressed him 
with their clarity and candor, as well 
as the complete accuracy of their state- 
ments of fact. From the very beginning 
of the argument, there could have been 
no doubt in anyone’s mind as to what 
point counsel was trying to make and 
what questions he was raising, as well 
as what were the salient, governing 
facts. Nothing extraneous was inter- 
jected. There were no subtle, insidious 
appeals to feeling, sympathy or preju- 
dice. There was no confused thinking. 
The listeners were not overwhelmed 
with a mass of irrelevant details. As a 
consequence of the absence of briefs, 
there is no limit on the length of oral 
presentation. No time is wasted, how- 
ever, as is illustrated by the McPherson 
case discussed above, in which the 
arguments for both sides were com- 
pleted in an hour and ten minutes, 
although a death sentence was in- 
volved. So much for the interval be- 
tween the trial and the hearing of the 
appeal. 


1. The dates mentioned in the text were 
furnished me by E. A. Oldfield, Superintendent, 
Royal Courts of Justice, to whom I am indebted 
for the information. 

2. In England, the term “brief” is applied to 
a document of an entirely different type from 
that to which we generally attach that name. 
There, a brief is not a document submitted to 
the court, but a detailed memorandum of law 
and facts prepared by the solicitor for the 
barrister whom he retains to appear in court. 













Any delay that results from a lapse 
of time between the argument of the 
appeal and its decision is eliminated 
under the English system by rendering 
oral decisions from the bench at the 
close of the argument in 90 per cent 
of the cases, and in the remaining 10 
per cent handing down the opinion 
within a few days after argument. Any 
idea lurking in the reader’s mind that 
this system may lead to perfunctory 
affirmances can be dispelled by the 
example stated above, as well as by 
an examination of the Law Reports. 
There are several factors that enable 
English appellate judges to follow the 
admirable course of deciding a large 
majority of the cases orally from the 
bench. 


Clear Arguments... 
Help from Counsel 

English courts receive much greater 
help from counsel than unfortunately 
is frequently the case with us. There 
being no time limit on argument, 
counsel has the opportunity to state 
orally everything that he wants the 
court to consider, instead of making 
a summary presentation of some of 
the high points and then referring the 
court to his brief. To the extent to 
which authorities are relied on, they 
are discussed fully in oral argument. 
It is customary for counsel to have 
his books with him and to discuss the 
facts and quote from the cases insofar 
as they are pertinent. Judges frequently 
send for books and examine them on 
the bench as the argument progresses. 
In fact, I have observed counsel hand- 
ing to a court attaché, before the case 
is called, a list of the authorities to 
which he intends to refer. The court 
attaché would then procure three 
copies of each of the books and hand 
one to each of the judges at the proper 
time. It may seem strange that lack of 
a limitation on the length of the argu- 
ment does not lead to an unnecessary 
consumption of time. English bar- 
risters generally are concise in their 
presentation. Arguments of counsel are 
of a high order. They clearly bring 
out the points to be decided. They 
accurately summarize the salient facts, 
omitting all unnecessary and extrane- 
ous matters. It was a pleasure to listen 





to the average argument because gen- 
erally it was felicitously phrased and 
displayed a copious vocabulary and a 
precision in the choice of words, as 
well as clarity of thinking. 

There seem to be several reasons 
why this is the case. The English legal 
profession is divided into two classes— 
solicitors and barristers. The former 
are the office lawyers, and the latter 
act as counsel in court. All trials are 
conducted and appellate arguments are 
made by barristers. They specialize in 
court work. The English courts are not 
beset by attorneys of the type some- 
times called “one-case lawyer”—a 
lawyer who conducts an office practice, 
such as perhaps the administration of 
estates, organization and advice to cor- 
porations, and the like, and who may 
be exceedingly competent in his spe- 
cialty, but who tries one case in court 
possibly every year or two, and natur- 
ally is not likely to do it efficiently. All 
judges are former barristers, as solici- 
tors are not eligible for appointment 
to the higher courts. 


Then the court depends absolutely 
on the accuracy of oral statements of 
fact made by counsel, who consider 
themselves as officers of the court in 
a real sense, as well as advocates for 
their clients. Consequently, statements 
of facts made by them in oral argu- 
ment are absolutely accurate, impartial 
and objective. They are not slanted, 
exaggerated or distorted. The courts 
do not have to check the record to 
determine whether it bears out asser- 
tions of counsel. Similar candor exists 
in discussing the law and the pertinent 
judicial decisions. This attitude of the 
Bar may perhaps, in part, be due to 
the fact that barristers are compara- 
tively few in number and are closely 
organized into Inns of Court, which 
maintain moral responsibility and 
professional ethics on a high plane. 
There is a fine esprit de corps among 
them. A deviation from these standards 
of integrity would not be tolerated and 
would be subject to prompt disciplin- 
ary action. Actually such departures 
are very uncommon. Perhaps, too, the 
fact that the barrister has but little 
contact with the client, since the solici- 
tor is originally retained by the client 
and the solicitor in turn retains the 
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barrister, helps the barrister to main- 
tain an objective attitude. The urbanity 
of the barristers and their natural good 
temper and courtesy toward each other 
and toward the court are refreshing. 
The courts are helped by the high 
quality of the arguments of counsel, as 
has been stated above. Perhaps the 
high quality of performance is due to 
the fact that all English lawyers, in 
fact all educated Englishmen, undergo 
the traditional course of education con- 
sisting of the classics, mathematics, 
foreign languages, history and a great 
deal of English. The elective system 
has not invaded the secondary schools 
and has not run riot in the universities. 
Finally, the English appellate courts 
are enabled to render their decisions 
from the bench at the close of the ar- 
gument, because they confine them- 
selves solely to the points raised by coun- 
sel. They assume that counsel have suf- 
ficient ability, knowledge and sense 
of responsibility to bring to the atten- 
tion of the court all of the points that 
should be raised in behalf of their 
clients. They do not search the record 
for possible errors to which counsel 
has not called attention. It was im- 
pressive to hear one or two questions 
clearly raised and lucidly argued in 
each case, and then immediately to lis- 
ten to an oral decision right then and 
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there determining these points. It is 
not customary to assign numerous 
minor errors in the forlorn hope that 
the court will find that at least one of 
them requires reversal of the judgment. 

In conclusion, the English appellate 
courts do not reverse judgments on 
technicalities, but do so only for error 
that leads to an unjust result of the 
litigation. The rule that is applied both 
in civil and criminal cases is as fol- 
lows: 


A new trial shall not be granted on 
the ground of misdirection or of the 
improper admission or rejection of 


evidence, or because the verdict of the 
jury was not taken upon a question 
which the Judge at the trial was not 
asked to leave to them, unless in the 
opinion of the Court of Appeal some 
substantial wrong or miscarriage has 
been thereby occasioned. . . .* 
While the rule just quoted is a civil 
rule, its spirit is invariably applied 
in criminal appeals in determining 
whether to affirm or set aside a con- 
viction. 
Naturally this attitude tacitly dis- 
courages appeals on_ technicalities, 
thereby reducing the number of ap- 


pealstaken. Indirectly it also leads to 
an important consequence in the trial 
courts. I have observed an absence of 
technical objections. Trials are not con- 
stantly interrupted and punctuated by 
petty objections and by wrangling be- 
tween counsel. It was gratifying to see 
trial after trial move rapidly, quietly 
and uninterruptedly without going off 
on insignificant tangential matters. Vis- 
its to British courts are an edifying ex- 
perience from which we can derive 
great benefits. 





3. THe ANNUAL Practice, 1956, 0. 39, pages 5, 6. 











Activities of Sections 








SECTION OF 
ANTITRUST LAW 


The sixth annual spring meeting of 
the Antitrust Section will be held on 
April 11 at the Statler Hotel in Wash- 
ington, D.C., preceded by a reception 
and dinner to be held in the Statler’s 
Presidential Room on Thursday, April 
10. 

Although the list of speakers is not 
yet available, tentative plans for the 
morning session on April 11 include a 
debate on the controversial subject of 
“Administered Prices and the Sherman 
Act”. This will be followed by a 
discussion of “An Economist as the 
Judge’s ‘Law Clerk’ in Sherman Act 
Section 2 Cases” and a paper on “Per 
Se Illegality and the Rule of Reason”. 

The application of the antitrust laws 
to potential competition provides the 
central theme for the afternoon session 
at which the following topics are to 
be discussed: “Application of the Sher- 
man Act to Potential Competition”; 
“Application of the Clayton Act to 
Potential Competition”; and “Consent 
Judgments and Potential Competition”. 

A large attendance is expected at 
the reception and dinner on April 10, 
as the informal gathering affords 
special opportunity to visit with col- 
leagues and numerous Government 
officials. The dinner entertainment this 
year will be Gilbert and Sullivan’s 
“Trial by Jury”, presented by the 
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nationally renowned Department of 
Music of Catholic University. 

The business meeting on April 11 is 
open to lawyers generally and to the 
public. Members of the American Bar 
Association and their wives who wish 
to attend the reception and dinner on 
April 10 may do so by sending their 
check for $11.00 per person, payable 
to the American Bar Association to 
Harvey M. Crow, 918 16th Street, 
N.W., Washington 6, D. C. 


SECTION OF 
JUDICIAL ADMINISTRATION 

The Section of Judicial Administra- 
tion presented a special program at 
the Tenth Circuit Judicial Conference 
held in Colorado Springs on February 
14 and 15. Arranged by Colorado State 
Chairman Peter H. Holme, Jr., the 
program was directed to state problems 
in judicial administration. In addition 
to Chairman Holme, Section-sponsored 
participants were Dean Shelden Elliott 
of New York University and Colorado 
District Judge James M. Noland. 

A committee of six has been appoint- 
ed by Section Chairman Tom C. Clark 
to participate in a country-wide study 
of the internal operating procedures of 
appellate courts. This study is being 
jointly undertaken by the Institute of 
Judicial Administration, Inc., an ad- 
junct of New York University, and a 
special committee of the Section of 


Judicial Administration. Judge Charles 
S. Desmond of the New York Court of 
Appeals is Chairman of the committee 
and the other members are Circuit 
Judge Frederick G. Hamley of the 
U.S. Court of Appeals for the Ninth 
Circuit, Chief Justice Frank R. Kenison 
of the Supreme Court of New Hamp- 
shire, Justice E. F. McFaddin of the 
Supreme Court of Arkansas, Justice 
Stephen C. O’Connell of the Supreme 
Court of Florida, and Justice Walter 
V. Schaefer of the Supreme Court of 
Illinois. 

Bills have been introduced in both 
Houses of Congress to authorize the 
Judicial Conference of the United 
States to assist in the formulation of 
rules of the federal courts. Ultimate 
decision on what rules or amendments 
are certified to Congress is retained 
in the Supreme Court but the Con- 
ference will serve in an adjunct 
capacity by carrying on continuous 
studies in the field and making recom- 
mendations to the Court thereon. The 
objective of this legislation was the 
subject of the Section’s panel discus- 
sion last November at the Ohio Valley 
Regional Meeting in Louisville, the 
purpose of which was to acquaint the 
Bar with the proposal and afford an 
opportunity for an expression of views 
on this important step in the field of 
federal practice. 

Arrangements already have been 
made for the Section’s traditional 
luncheon for judges and annual dinner 
in honor of the judiciary next August 
at the annual meeting in Los Angeles, 
and in addition the Section will present 
at least two programs of importance 
in the field of judicial administration. 
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Legal Education: 


Practice Court at a Small Law 


by Robert Emmet Clark * 


The University of New Mexico College of Law is one of the youngest 


law schools in the country, and it has proceeded to establish a Practice 


Court course with an enthusiasm that older, more sedate schools might 


well imitate. Professor Clark discusses the school’s Practice Court program 


in this article. While he makes it clear that some of the results have been 


disappointing, the experience at New Mexico shows what a small law 
g 


school can do, and many an older school may find here much from which 


they can profit. 





of New 
College of Law was established in 1947 


The University Mexico 
and opened its temporary quarters to 
one class in September of that year.! 
The second- and third-year classes 
were added in 1948 and 1949. In 
1950, the first class was graduated. 
That class is now settled in practice, 
or in other private or public activities. 
\ majority of the members of succeed- 
ing classes are also in practice.* This 
may be an appropriate time, therefore, 
to review one tentative effort in legal 
education. 

Tradition has not overburdened this 
college. An atmosphere of inquiry, 
experiment and sustained idealism has 
stimulated Dean A. L. 
the faculty. The curriculum has been 


Gausewitz and 


re-examined and revised unnumbered 
times in the belief that, among the 
goals to be sought, one should be the 
establishment of more balance between 
the traditional theory courses and the 
so-called learning-by-doing courses. 
This general inquiry was extended to 
the examination of pre-law preparation. 


Upon recommendation of the law 





faculty, the University of New Mexico 
faculty on May 14, 1957, approved a 
new admission policy to commence in 
September, 1960. After that date appli- 
cants to the College of Law must, with 
certain exceptions, hold a degree. 

The current college bulletin lists 
eight practice courses, for which a total 


1. The college received provisional approval 
by the American Bar Association on February 
24, 1948. Membership in the Association of 
American Law Schools was granted in De- 
cember, 1948. Final approval of the American 
Bar Association was granted by resolution of 
the House of Delegates on September 18, 1952. 

2. The average total (all three classes) col- 
lege enroliment from 1949 through 1956 was as 
follows: Semester I, 85, Semesier II, 72. The 
average first year attrition rate in first nine 
classes (1950-58) was 57 per cent. 

The class of 1950 had twenty-seven graduates. 
On January 2, 1958, this class had eighteen 
members in private practice, sixteen of them in 
New Mexico. Eight of the sixteen were practic- 
ing in cities under 20,000 and eight were 
practicing in Albuquerque. One member of the 
class was doing legal work of a public nature, 
viz., legal adviser to the State Land Com- 
missioner. One member of the class was a legal 
officer in the Armed Forces (J.A.G.) Seven 
members of the class are in private business or 
employment. Of this latter group. three did not 
pass a bar examination. On the same date, 
January 2, 1958, out of a total of 166 graduates 
from 1950 through 1957, 113 were in private 
practice; thirteen were doing legal work of a 
public nature involving court appearances, ten 
were doing legal work not involving trial work. 
e.g., law clerks to state and federal judges; two 
were doing legal work in the Armed Forces; 
one other graduate was in the Armed Forces; 
one was in the diplomatic service: sixteen were 
in private business or employment; one is 
deceased: and nine graduates are unclassified. 
but it is believed that some of them are in 
private practice. 





School 


Associate Professor of Law at the University of New Mexico 


of nine hours of credit are granted.* 
Of this total, seven hours are required 
Practice Court is 
among the latter courses. 


for graduation. 
It is given 
the second semester of the senior year. 
One hour of credit is allowed. No 
grade is given. The course is being 
offered in 1957-58 for the sixth time. 

During the early curriculum planning 
stages of the College, the question of 
offering this type of instruction at all 
was studied by the whole law faculty 
and by a special committee. The chair- 
man of that committee was the late 
Professor Harvey S. Hoshour, who had 
over thirty years of experience as a 
practicing lawyer, full-time law teacher 


As of September 1, 1957, 146 New Mexico 
graduates, or 88 per cent of the 166 graduated 
had taken the New Mexico bar examination. 
This figure represents only 38 per cent of all 
those taking the examination in the period 
1950-57. There were 234 graduates of other law 
schoois who took the examination. This figure 
represents 62 per cent of all those taking the 
examination for the same period. Of this group 
156 or 67 per cent passed the first time. Of the 
146 New Mexico graduates who applied, 118 
or 81 per cent passed the first time and 
failed. Subsequently 18 of these d the 
examination and were admitted. us a total 
of 136 or 93 per cent of the 146 applicants have 
been admitted in New Mexico. 

3. See 1957-58/1958-59 University of New 
—- College of Law Bulletin, pages 36-37 
{ 7) 

Legal Research (cequpes— 

first year) ... 

Brief and Argument  (required— 

SE: neds iccweedccncerec 1 hour 
Probate Practice . 
Legal Writing aeacengil 

second year) ... tae onnhede 3 hours 





Legislation (third year) vaweue 1 hour 
Practice Court (required— 

third year) coadhed bens oaeid .. 1 hour 
Legal A'd (re uired—third year) .. 0 
Practical Problems (required— 

Cele YORE): ove cc cvcscccdivecccoens 0 
Eight courses, six required ........ 9 hours 


In order to graduate, all students must have 
completed eighty-three hours of law work with 
a “C” average or better. 
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and administrator, including service 
as Vice President and General Counsel 
of the New England Telephone and 
Telegraph Co.* His report concluded 
that such a course, while certainly 
worth something, should probably not 
be given, and if offered, should not be 
required, for the principal reason that 
it distracted students too much from 
the more important job of learning 
some substantive law, procedure and 
the legal reasoning process. It was his 
belief that the compressed three years 
of law school could not and should not 
cover problems of practice, except in 
a limited manner. All can agree with 
his statement. We have attempted to 
give it an operational reference. 

At the time that Professor Hoshour 
made his report (1949-50), a practice 
court course was being offered on an 
optional basis. The course occupied 
both semesters of the third year. One 
hour of credit each semester was given. 
The instructor® examined the available 
literature, drafted rules and inquired 
about the handling of this type of 
course at the older schools. He had 
as his objective a more realistic trial 
court framework of facts, issues and 
procedures. In the end, he expressed 
dissatisfaction with his efforts and the 
results of them. Most of the students, 
however, did not agree with his con- 
clusions. The faculty had several reser- 
vations about the course. These may 
have stemmed from Professor Hosh- 
our’s report as well as from the fact 
that at that time we had no adequate 
law building or practice courtroom. 
Classes and practice trials were held in 
temporary buildings scattered around 
the campus. All of these factors weighed 
in the faculty’s decision to drop the 
course in 1950-51, even though it was 
already listed in the college bulletin. 
In 1951-52, the course was not listed 
and was not offered. In the fall of 
1952, we occupied the new law build- 
ing. It is equipped with a_ multi- 
purpose court, class and assembly 
room." In 1952, the Practice Court 
course was reinstated and the writer 
was designated as the instructor. The 
course given that year has been de- 
veloped into its present, still pliant, 
form. In 1955, the second- and third- 
year classes were required to enroll in 
anticipation of the instructor’s absence 
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in 1955-56. The course offered in 
1957-58 is essentially the same as the 
one given in 1956-57.7 

We recognize that a minority of the 
accredited schools offer this type of 
course.* We are acutely aware of the 
main limitation of this form of instruc- 
tion, particularly the lack of realism 
discussed by Dean Green, Judge Frank, 
and others.” One year we tried to use 
a “live” case, with willing parties, in 
order to minimize the drama depart- 
ment atmosphere of a case based on 
“canned” facts. Another year we staged 
a campus “accident” in order to have 
a “real” case. These methods have, thus 
far, proved less manageable and per- 
haps less instructive than the “canned” 
facts situation. We have not had the 
funds or the time to prepare or pur- 
chase scenarios or to use films!” which 
others have found useful. These meth- 
ods may still be tried. We have found 
that small civil cases that could be 
culled from the Legal Aid files,!! and 
might be suitable, usually reach a 
lawyer. We have not devised any other 
system for obtaining actual cases. For 
the present we shall have to continue 
with the “canned” facts method, unless 
some Foundation, or other group, 
wishes to make further experiment 
possible. We are not satisfied with our 
system. However, it is manageable 
both in terms of time and the effort 
demanded of the students and the 
instructor. 


Practice Court ... 
Three Assignments 

The course comprises three assign- 
ments in addition to the drafting of 
pleadings and other papers. The first 


4. See Wuo’s Wuo tn America, Volume 26, 
1950-51, page 1297. Professor Hoshour died 
October 9, 1951. 

5. Professor Joseph W. Meek, who handled 
the an Practice Court class, died December 


as 
‘Sec Gausewitz, A Building for a Smaller 
Lam School, 5 J. Lecar Ep. 363 (1953). 

7. Since 1952 three transfer or irregularly 
enrolled students have had to complete sub- 
stantially similar requirements under the in- 
structor’s individual supervision. This was done 
by arrangement with interested lawyers who 
supervised the drafting of pleadings, the inter- 
viewing of witnesses before trial, and_ the 
preparation of a trial brief. These students 
assisted in the trial of a civil case in so far as 
that was possible without having been admitted 
to practice. 

8. ALSA, Moor Court Triat HanpBook (1954) 
contains a list of forty-six schools that are 
reported to be offering practice court courses. 
Indications are that the number is menenene. 
See Kelso, Trial Practice: Variations on 
Theme, 10 J. or Lecat Ep. 93 (1957) for the 
most recent and complete summary of what 
has and is taking place in the law schools. 


is the argument of a motion in the 
civil case that the student will later try. 
As the second assignment, we require 
each student to assist local counsel in 
an actual criminal case. This require- 
ment was added to the course in 1953 
largely as a result of the instructor's 
experience and observations concerning 
the appointment of young and in- 
experienced lawyers in criminal cases. 
The experience gained in this assign- 
ment, together with the knowledge 
obtained from Legal Aid work, which 
is required of all third-year students, 
puts the student somewhat beyond the 
economic and cultural naiveté phase 
which all law students do not outgrow 
by passing a bar examination. The 
third assignment is the civil jury trial 
of the case in which the motion has 
previously been argued. 

The preparation of pleadings and 
other papers and the half-hour spent be- 
fore a member of the local Bar, some- 
times an alumnus of the practice court 
class, presenting an oral argument, 
have more reality than sham about 
them. In the trial of the civil case, the 
opportunity to participate in selecting 
a jury, examining and cross-examining 
witnesses, qualifying an expert, intro- 
ducing exhibits in evidence and speak- 
ing to the court or the jury is an ex- 
perience that helps bridge the distance 
between Civil Procedure II and Cred- 
itors’ Rights, for example, and events 
in the state and federal district courts. 
The experience often strengthens the 
student by humbling him. A genuine 
respect for the trial lawyer’s need to 
muster intellectual and emotional re- 
sources is often generated. We are 
under no illusion that we have offered 
even a preliminary lesson in how to try 


9. Green, Realism in Practice font. 
Lecat Ed. 421 (1949); of ae wy 
Lawyer-Schools, 56 Yate L. Sos” ‘isd 
Bradway, Education for aK Practice: 
Students Can Be Given Clinical oon hg 34 
A.B.A.J. 103 (1948); Note, 8 Rocxy Mr. L. Rev 
130 (1936): Wilson. More About Realism in 
Practice Court, 1 J. Lecat Ep. 569 (1949); 
Richardson. Is There a Place for Moot Court in 
the Law School Curriculum, 4 J. Lecat Ep. 431 
(1952); Wilson, A_ Practical Practice Court 
Course, 3 J. Lecat Ep. 285 (1950); Mueller and 
—— Case Presentation, 1 J. Lecat Ep. 129 
( ) 


10. See Hunter, Motion oo and Practice 
“at ad. Lecat Ed., 426 (1 


— Legal Aid Nand a Community 
Chest agen serving the c m4 and county, was 
incorpora March 16, 1 and opened its 
office in the County Courthouse on August 1, 
1950. The office is under the su ye | a ane Oe 
the General Counsel of the Society, and Super- 
visor of Legal Aid on the Collese of Law staff. 
and of a student assistant.” Universrry or New 
Mextco Cot.ect or Law, Butierin, 1957- 58/ 1958 
59, page 34. 
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But we think that this 
chance to apply, however imperfectly 
it may be done, some of what has been 


a_ lawsuit. 


learned in the books and in class is an 
initial effort in learning how to speak 
as a lawyer. That is our hope, but not, 
of course, the extent of our ambition.!* 


The course is handled as follows: 


At a meeting of the entire group 
during the first week of the semester, 
the course is explained and its pur- 
Rules for the Practice 
Court are handed out. These Rules are 
patterned on the State Rules of Civil 
Procedure which are modeled after the 
Federal Rules. Additional local rules 
of the Judicial District in which 
Albuquerque is located are also in- 


poses outlined. 


cluded. The rules are simplified—e.g., 
no third party practice is involved. A 
few other rules are also necessary— 
e.g., the standard objection to testi- 
mony, evidence or statements of coun- 
sel, is changed from the expression 
“incompetent, immaterial and _ir- 
to the phrase 
with the facts as given” 


relevant” “incompatible 
. Students select 
their own partners so there are two 
students on each side of the lawsuit. 
If a student fails to select a partner, 
one is chosen by lot. We believe that 
the requirement of working with an- 
other student on problems of strategy 
and judgment, as well as on research, 
is a helpful experience. 


During the second week of the semes- 
ter, the facts, evidence, testimony or 
documents of each case are handed to 
the student teams. Whether they are 
to represent plaintiff or defendant is 
determined by lot in the presence of 
the instructor and each other before 
the facts are handed out. The facts are 
handed to the different teams on suc- 
cessive days so as not to create con- 
fusion over the filing of papers with 
the faculty secretary who acts as clerk. 
The students are told to observe care- 
fully all rules for serving notices and 
the other formalities for keeping other 
counsel informed. They are also told 
that the quality of their work will be 
appraised by the experienced practicing 
Bar. 


Counsel representing the plaintiff 
have five days to file a complaint. 
Thereafter, defendant’s counsel must 





These 
motions, which the students devise and 
prepare with no help from the in- 
structor, 


file a motion within five days. 


have run the usual gamut 


from a motion to dismiss under Rule 
12(b) to a 
ous language from the Complaint”. 


“motion to strike scandal- 


They are set for argument before a 
member of the local Bar. Usually, all 
of these motions have been heard by 
mid-March. One year, a tape recorder 
was used to preserve the arguments. 
That year, in addition to the analytical 
session with the judge who heard the 
motion which follows every argument, 
the students and the instructor met to 
hear and criticize the taped argument. 
We believe that this practice in speak- 
ing for the record encourages better 
preparation and delivery. Moreover, 
arguments before the Supreme Court 
of New Mexico are tape-recorded. 


After the judge has entered his order 
on the motion, the defendants have 
three days to file their answer. If the 
motion is one to dismiss and the com- 
plaint is shown to be defective and can 
be cured by amendment, the rules 
However, 
the judge informs counsel that amend- 
ment is necessary and allows additional 


allow liberal amendment. 


time. The complaint is not dismissed. 
This preliminary motion is the only 
one argued. Other motions may be 
filed after the answer is filed, but these 
are exceptional. Later motions are not 
heard formally, although the instructor 
may have student counsel in his office 
to clear up any point or narrow the 
issues. Occasionally, a stipulation is 
entered into. When the case is at issue, 
it is set for trial before a different 
member of the local Bar, 
selected with a view to his trial or 


who is 


judicial experience, his capacity as 
preceptor and his general interest in 
improving legal education. Since there 
are about 200 lawyers in Albuquerque 
and we have only four or five cases 
a year to be tried, we have a large 
and well-qualified group from which 
to choose. 

Last year one of the district judges 
of the local district gave an entire 
evening to trying the most difficult 
In addition, he 
brought along his court reporter. The 


case on the docket. 


complete transcript of that trial is 


Practice Court at a Small Law School 


Robert 


Clark was ad- 
mitted to the Bars of Arizona and 
New Mexico in 1946. He received 
his B.A. from the University of 
New Mexico and his LL.B. from 
the University of Arizona. He has 
been a teacher of law since 1949. 
He was a Sterling Fellow at Yale 
Law School in 1955-1956. 


Emmet 





available this year for reference and 
study by the class. 

These trials are usually out of the 
way by the end of the first week in 
May. Thus they do not divert student 
energy from the Law Day institute 
and banquet, and preparation for final 
examinations. Before the trial of these 
civil cases, however, the students usu- 
ally complete the second assignment 
involving the criminal matter. By 
arrangement with the state and U. S. 
District Courts and the Municipal 
Police Court, each student is assigned 
to assist a member of the Bar who has 
been appointed to represent an in- 
digent. In most instances, the assign- 
ment is made by the Judge of the 
State District Court in open court. He 
has been provided with a list of the 





12. In view of the Meany on at of our graduates 
who become “‘smalltown la » per our 
efforts at trial practice peuparetien, while not 
satisfying us, do meet some of the objections to 
legal education raised by members of the 
National Law Student Conference on 
Education. See Pemberton, Report 4 mt 
tional Law Student Conference, II, 1 

Ep. 221, 225 (1948). 

“But the demand for | og school ge -y 
for trial practice, on the part of the large 
number who expect to start on their own, was 
insistent: 


“The small-town lawyer hy B a trial 
lawyer. . He will -v AY by 
the community as to ity Ae Pe a def 


by the manner in Which & handles himse 

in court. From his first day of } 
the small-town lawyer must be capable of 
trying cases in all their stages.” 
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students and has the co-operation of 
the instructor. All students are required 
to attend the opening of the spring 
District Court in 
March and hear the calling of the 
docket. This normally takes most of 
the day. Students do not lose time 


criminal term in 


from other classes. They may attend 
court at hours convenient to them. On 
this day, the instructor is present in 
the courtroom all day, unless required 
to meet another class. The types of 
criminal cases involved and the amount 
of work each student may do vary. 
But the purpose is to give the student 
some pretrial experience—e.g., in ques- 
tioning an accused in jail or attending 
a preliminary hearing or arraignment. 
Most important, perhaps, is the shar- 
ing with appointed counsel the exercise 
of judgment and discretion in deciding 
on the plea. Despite the work involved, 
no complaints have been registered 
against this assignment. Each student 
is required to file a written report of 
his activities. Frequently, the lawyer 
he has assisted writes one also. It is 
not unheard of for a student to obtain 
or be recommended for employment 
because of this relationship. 


The Practice Trial... 
A Joint Effort 

The trial of the civil case is the 
culmination of joint effort in research, 
discussion and strategy. Each team 
must submit a trial brief as specified 
in the Rules of the Practice Court. The 
standard works and other materials on 
trial practice have been placed on 
reserve in the library. The American 
Law Student Association Moot Court 
Trial Handbook is recommended and 
is available. The instructor is on hand 
regularly four afternoons a week, and 
at other times by appointment, for 
decisions on matters not covered in the 
Rules or over which a dispute arises. 
No regular classes in the course are 
held with the exception of the first 
session mentioned above and one or 
two special lectures. Last year we 
arranged to show a film that was un- 
available at the time desired. The 
general rule is to hold one lecture by 
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an outstanding trial lawyer. 

The conduct of the civil trial is as 
formal as circumstances permit. The 
number of witnesses, their testimony 
and the exhibits to be used are par- 
tially controlled by the 
However, the judgment of the students 
and the experience of the trial judge 
keep the trial within reasonable bounds. 
The local medical society has been 
interested in our efforts in personal 
injury cases of which we select one or 
two each year. Last year two prac- 
ticing New Mexico medical doctors 
volunteered in two cases. They helped 
outline the evidence and then testified 
as to the nature and prognosis of cer- 
tain types of injuries. Hospital records 
and X-rays were introduced in evi- 
dence. Officers of the medical society 
encouraged this participation by phy- 
sicians who wanted experience in 
presenting testimony on the witness 
stand. The showing of the film The 
Medical Witness to a joint meeting of 
the Albuquerque Bar Association and 
the local medical society may have 
done much to encourage this welcome 
development. 


instructor. 


The jury panel and the six-man jury 
selected from it are recruited from 
volunteers in other colleges on the 
campus and from members of the first- 
year law class, who are required to 
serve. A former District Court clerk, 
who for many years helped young 
lawyers of the area prepare for their 
first trial, customarily officiates at the 
opening of the first practice court trial. 
A second-year student, usually a volun- 
teer, learns the clerk’s procedure for 
swearing the panel, the witnesses, the 
jury in the box, etc., and takes over 
that job in succeeding trials. Every 
lawyer who has judged one of these 
cases has approached his job seriously. 
All of them study the file, the Rules, 
and the general purpose of this exer- 
cise as outlined by the instructor. A 
few cases have been tried in the after- 
noon. However the general rule is to 
try a case between 7:30 and 10:30 
p.M. Two and one-half hours is the 
optimum time for the ordinary case. 
A few cases have taken longer, largely 
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because of frequent recesses. The judges 
have taken this opportunity to make 
suggestions, over a cup of coffee in the 
student lounge, for improving coun- 
sel’s strategy, methods and insights. 
The sessions over the instructions to 
be given usually take considerable time. 
The judges are careful to state all their 
reasons for refusing or granting the 
written instructions submitted by coun- 
sel. The court is also provided with a 
set of “stock” instructions. 

After the case has gone to the jury, 
the judge summarizes his views on the 
conduct of the trial to counsel. If 
spectators are present, the students and 
the judge retire to the student lounge, 
Court is formally adjourned after the 
return of the verdict. The last written 
paper required is a motion for a new 
trial or judgment non obstante vere- 
dicto, or the form of the judgment is 
submitted for the judge’s signature, 
depending on whether counsel has won 
or lost. These papers are added to the 
official file. The cases are numbered 
consecutively beginning with the first 
case in 1950. 

Throughout the proceeding, the in- 
structor reserves to himself the duties 
of bailiff of the court. He opens the 
court in a formal manner and intro- 
duces the judge with a short biograph- 
ical sketch. Thereafter, he assists the 
court, the jury and counsel during the 
trial. 

This comment is not motivated by 
the teach-them-the-way-to-the-court- 
house persuasion. The theory-practice 
dichotomy which supports that faith 
and other extreme positions in legal 
education appears arbitrary, or at best 
a matter of semantics. My opinion 
changes little on this matter, notwith- 
standing the mounting pile of critical 
literature on law school curricula and 
methods.!* It seems to me that what 
is practical, and more important; what 
is also teachable, is a proper subject 
for continuing experiment and for 
discussion among practicing lawyers 
and law school faculties—perhaps in 
perpetuity. 





13. See e.g., Mathes, The Practice Courts: 
Practical Training in Law School, 42 A.B.A.J. 
333 (1956), and articles cited therein. 











The Bar Admission Cases: 


A Strange Judicial Aberration 


by William H. Rehnquist ¢ of the Arizona Bar (Phoenix) 


Mr. Rehnquist’s article is critical of the Supreme Court’s decision of 


last June ordering a reconsideration of the cases of two law school 


graduates denied admission to the Bar by state character and fitness 


committees. His quarrel is not so much with the fact that the Court 


apparently felt that the two young men 


suspected of Communist 


sympathies—should have been admitted to practice law; it is with the 


Court’s treatment of the record. 





Communists, former Communists, 
and others of like political philosophy 
scored significant victories during the 
October, 1956, Term of the Supreme 
Court of the United States, culminating 
in the historic decisions of June 17, 
1957. In two opinions handed down in 
early May, 1957, the Court held that 
two applicants to take state bar exami- 
nations—one an admitted ex-Commu- 
nist and one identified as a Communist 

had been deprived of constitutional 
rights by their respective state Bars 
when the latter refused to let them take 
the examination. Neither Schware v. 
Board of Bar Examiners of the State 
of New Mexico, 77 S. Ct. 752, nor 
Konigsberg v. State Bar of California, 
77 S. Ct. 722. was considered by most 
newspapers to be of the same front 
page importance as some of the later 
for the 


reasons discussed below, these two bar 


decisions of the Court: but 


admission cases may be the most re- 
markable of the entire term. 

Mexico 
that 
dolph Schware, an applicant for ad- 


Bar 
Ru- 


In Schware, the New 


Examiners had determined 


mission to the New Mexico Bar, had 
failed to show the good moral charac- 
ter which New Mexico 


every other jurisdiction) requires for 


(and almost 


admission. This ruling was upheld by 
the state supreme court, 291 P. 2d 607, 
rehearing denied, 291 P. 2d 629. In 
Konigsberg, the California examiners 
found that Konigsberg had failed to 
show affirmatively either that he was 
of good moral character or that he did 
not advocate the overthrow of the state 
or federal governments by force or 
violence. The state supreme court by 
minute order denied further review. 
A majority of five of the Supreme 
Court of the United States held that 
these factual determinations were not 
“rationally justified”. In Schware, the 
remaining three of the eight participat- 
ing Justices concurred on a separate 
ground: in Konigsberg, the same three 
dissented, one on jurisdictional grounds 
and the other two on the merits. This 
with the 
opinion of the Court, written in each 
case by Mr. Justice Black. 

What do the reported opinions tell 


article is concerned only 


us of the facts? 

Schware was born in 1914 in New 
York City. Finishing high school in 
1932, he joined the Communist Party. 
He left it for a short period in 1937, 
rejoined and finally left it in 1940. He 
testified that the reason he joined was 
with the lack of 


vigor of the socialist movement during 


his dissatisfaction 


the depths of the depression. In the 
years following his graduation from 
high school, he was active as a labor 
organizer in a variety of jobs. During 
this time, he used two different aliases, 
both He gave three 
different explanations for why he had 
done this: (a) to enable him to be a 


Italian names. 


more effective organizer among pre- 


dominantly Italian workers, (b) to 
obtain employment in the shipyards, 
where Jews were not often employed 
and (c) upon being arrested in con- 
nection with the waterfront strike in 
California in 1934, so that he would 
not be as a striker when he 


returned to work. 


fired 


Schware had been arrested at least 
twice during the 1934 California strike 
on “suspicion of criminal syndicalism”. 
He had been arrested and indicted, in 
1940 for violation of the Neutrality 
Act, in connection with his activities 
in recruiting soldiers for Loyalist 
Spain. He was arrested in 1941 while 
driving a car to the West Coast on 


suspicion that the car was stolen. None 
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of these charges was ever prosecuted 
to conviction. 

In 1944, some four years after he, 
according to his own testimony, had 
left the Communist Party, Schware had 
written a letter to his wife. The letter, 
which he offered in evidence, contained 
the following passage: 


Jim Crow is on a par with anti- 
Semitism, anti-Catholicism, anti-Com- 
munism. . All the above antis I 
mentioned are most dangerous and 
stupid mistakes for Americans to 
are 


Finally, in response to written re- 
quest on the application for such infor- 
mation, Schware had furnished prac- 
tically none of the names of persons 
by whom he was employed or street 
addresses at which he had lived during 
the years 1932 through 1944. 

Schware produced a number of 
testimonials, both oral and written, to 
his good moral character. Concededly 
they would support a finding of good 
moral character had one been made; 
since the trier of fact made no such 
finding, this evidence would not appear 
to bear on the constitutional question. 

On the basis of this testimony, the 
New Mexico Bar Examiners concluded 
that Schware had not carried his 
burden of proof on the issue of good 
moral character. He then appealed to 
the Supreme Court of New Mexico, 
which said in its opinion: 


On the basis of these considerations, 
we must approve the recommendations 
of the Bar Examiners. . . . They 
questioned petitioner, heard him, and 
observed his demeanor. . . . [291 P. 
2d 607, 617). 


The Konigsberg Case... 
The Fifth Amendment 


Konigsberg had three hearings be- 
fore the California Board of Bar Ex- 
aminers. The position he finally took 
in these hearings was that he would 
deny that he advocated the overthrow 
of the government by force and vio- 
lence, but would answer no other 
questions on this subject. He spe- 
cifically refused to answer whether he 
was now or ever had been a member 
of the Communist Party. He ascribed 
his refusal to answer to his claimed 
constitutional right to remain silent 


(not the privilege against self-incrimi- 
nation). He was repeatedly told by 
various examiners that his recalcitrance 
would make it difficult or impossible 
for the Committee affirmatively to 
certify him as meeting the two stand- 
ards required for the California Bar. 
At one point, Konigsberg intimated 
that he feared a perjury prosecution if 
he denied membership in the Commu- 
nist Party; the following exchange 
took place: 


Mr. Sterling: You are afraid if you 
answer the questions as to member- 
ship in the Communist Party in the 
negative and say “No I am not a 
member and I never have been”, 
assuming you made that answer, you 
are afraid that we could find half a 
dozen people that were on a perjury 
trial and the jury believed them and 
not you, you committed perjury. 

Mr. Konigsberg: I am saying that 
no matter what answer I gave whether 
I was or wasn’t, undoubtedly there 
would be several whom you could get 
to say the opposite, and as I said 
before— 

Mr. Sterling: Subjecting you to a 
perjury charge? 

Mr. Konigsberg: Yes. . . . 


A woman who was a former Com- 
munist Party member testified in 
Konigsberg’s presence that in 1941 he 
had attended meetings of the party unit 
to which she had belonged. Konigs- 
berg had written editorials in a local 
newspaper which criticized in strong 
language American participation in 
the Korean War and the action of the 
Supreme Court in refusing to review 
the conviction for contempt of the so- 
called “Hollywood Ten”. 

Konigsberg produced numerous 
testimonials from persons who had 
known him all of his adult life as to 
his good moral character. As with 
Schware, these testimonials would 
have amply supported a finding of 
good moral character had the trier of 
fact so found. 

On the basis of this evidence, the 
California Bar Examiners concluded 
that Konigsberg had failed to show 
either that he was of good moral 
character or that he did not advocate 
the overthrow of the government by 
force and violence. The Supreme 
Court of California rendered no 
opinion in denying him a hearing. 
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How did the Supreme Court of the 
United States reach the conclusion 
that these two applicants had been 
denied their rights under the Four- 
teenth Amendment’s “due process” 
clause by their respective state Bars? 


Both Schware and Konigsberg had 
contended that certain specific actions 
of the examining boards or rules 
governing admission to the Bar were 
unconstitutional as applied to them. 
Schware argued that (1) the New 
Mexico examiners had used confidential 
information to which he was denied 
access, and (2) New Mexico could 
not validly consider membership in the 
Communist Party, at a time when that 
Party was lawful in the state, as a 
ground for denying admission. Konigs- 
berg claimed that (1) California could 
not impose a categorical requirement 
that a bar applicant must not advocate 
the overthrow of the government by 
force and violence, and (2) he had a 
constitutional right to remain silent in 
the face of the examiners’ questions 
about present and past membership in 
the Communist Party. The Supreme 
Court majority found it unnecessary 
to decide any of these questions, and 
it may be inferred that for purposes of 
argument it overruled them. 


Nor does the Court disallow either 
of the standards for bar admission in- 
volved in these cases: good moral 
character and non-advocacy of violent 
overthrow. Schware states generally 
that the qualifications required by the 
state for admission to the Bar must 
have rational connection with the abil- 
ity to practice law, 77 S. Ct. 756, but 
does not suggest that either of these 
requirements run afoul of such a rule. 
The Court also declares that states may 
not apply permissible standards so as 
to exclude an applicant when there is 
no rational basis for a finding that he 
fails to meet these standards, or when 
such a finding is invidiously discrimi- 
natory as to the applicant, citing Yick 
Wo v. Hopkins, 118 U.S. 356, 6. S. Ct. 
1064. Yick Wo struck down discrimi- 
natory administration of a local ordi- 
nance, the pleadings showing that all 
Caucasian applicants received discre- 
tionary exemptions from the ordi- 
nance’s effect while no Chinese appli- 
cants received such an exemption. In 
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neither Schware nor Konigsberg do the 
opinions suggest that there is any 
evidence in the record showing that 
these applicants were treated differently 
by their respective examiners from 
other similarly situated applicants, or 
that any class to which they belonged 
was the object of invidious discrimi- 
nation. 

The one proposition, of the two for 
which it is apparently cited by the 
Court, for which Yick Wo stands, then, 
is not involved in these cases. The 
Court actually proceeds on the premise 
that there is no basis in fact for the 
finding of the bar examiners, rather 
than on the premise that the respective 
states have applied more rigorous 
standards to these applicants than to 
others. 

This approach, in itself, is some- 
thing of a novel one; the one case 
cited for it, Yick Wo, does not appear 
to deal with it. Even in its statement, 
this new “due process” sounds little 
different from the test which state 
appellate courts apply to review jury 
verdicts in the type of cases which 
constitute the staple of their business. 
In almost every lawsuit, the losing 
party is deprived of either life, liberty 
or property, and this deprivation is 
based on a factual finding by a judge 
or jury. If the losing litigant can show 
to the satisfaction of some court that 
a factual finding is not “rationally 
justified”, Schware, 77 S. Ct. 760, or 
that there are not “substantial doubts”, 
Konigsberg, 77 S. Ct. 728, to support 
a negative finding, does he then have a 
constitutional case? Unless there is 
some reason why being denied ad- 
mission to the Bar is a constitutionally 
more serious deprivation than being 
imprisoned or suffering a large adverse 
money judgment, or unless former 
Communists and suspected Communists 
are a specially favored class who alone 
may invoke this new due process, 
logically the Court has made almost 
every case a “due process” case. 


The Supreme Court has long held 
that when a constitutional claim de- 
pends on a finding of fact in a court 
below, it will review the record to see 
if the evidence supports the factual 
finding of the lower court. Local 
Union No. 10 v. Graham, 345 U.S. 192, 


197, 73 S. Ct. 585, 587, 97 L. ed. 946 
(cited as “cf.” in Konigsberg, note 
17), which in turn cited Milk Wagon 
Drivers’ Union vy. Meadowmoor Dair- 
ies, 312 U.S. 287, 298, 294, 61 S. Ct. 
552, 555, 85 L. ed. 836. But this 
factual review has in the past been 
ancillary to the decision of an in- 
dependently presented constitutional 
question; in Schware and Konigsberg 
it is the constitutional piéce de 
résistance. 

The novelty of the doctrine is not 
limited to its statement; even more 
surprising is its application in these 
two cases. Many lawyers used to 
traditional rules of appellate review 
will be surprised at the manner in 
which the Supreme Court canvassed 
the facts in each case. 

In Schware, the trier of fact had 
before it admissions by the applicant 
of previous membership in the Commu- 
nist Party, use of aliases and criminal 
charges. In addition, Schware, whether 
intentionally or not, had effectually 
prevented further checking of his 
story by failing to furnish names of 
employers and addresses at which he 
had lived. In view of the fact that 
Schware had an affirmative burden to 
prove good moral character, would not 
many impartial observers say that 
New Mexico’s refusal to accept an 
applicant who made no explanation of 
such a record would be far from arbi- 
trary or irrational? 

Schware did offer explanations of 
many of these incidents, which, if be- 
lieved, would tend substantially to 
mitigate their gravity. But the Supreme 
Court treats these self-serving explana- 
tions by Schware as if they were en- 
titled to the same weight on appeal as 
the admissions by him which reflect 
on his character. The Court’s opinion 
states as facts the various reasons 
Schware assigned for his conduct. The 
usual rule of appellate review is that 
the trier of fact is at all times free to 
disbelieve the whole or any part of the 
testimony of an interested party, which 
Schware surely was here. It could hold 
his admissions against him and yet 
decide to believe none of his explana- 
tions, either because of his demeanor 
or because of his naturally strong 
motive to dissemble if dissembling 
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William H. Rehnquist is now 
practicing in Phoenix. A native of 
Wisconsin, he received his LL.B. 
from Stanford in 1952 and served as 
law clerk to the late Mr. Justice 
Robert H. Jackson in 1952-1953. He 
was admitted to the District of 
Columbia Bar in 1952 and to the 
Arizona Bar in 1954. 





were necessary to carry the day for 
him. The opinion of the highest court 
of the land, which on such a basis 
reverses a finding by the trier of fact 
against the party having the burden 
of proof, is either a drastic departure 
from these settled principles, or a con- 
stitutional overriding of them which is 
neither adverted to nor justified in the 
opinion. 

The California Bar Examiners had 
before them the identification of 
Konigsberg as a Communist in 1941, 
together with his extreme recalcitrance 
in answering any questions about 
membership in the Communist Party, 
and his editorials (which, while stand- 
ing alone would by no means brand 
the author a Communist, were nonethe- 
less wholly consistent with his having 
been a Communist much later than 
1941). Again, would it not appear to 
impartial observers that when an ap- 
plicant confronted with such a record 
stands mute and completely refuses to 
answer questions clearly relevant to 
the standard which the Court says, at 
least arguendo, California might apply, 
his rejection by the examiners was not 
irrational? 

The Court’s opinion, however, while 
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it did not hold that Konigsberg was 
entitled to the constitutional privilege 
of silence which he claimed, stated, 


... we find nothing in the record which 
indicated that his position was not 
taken in good faith. Obviously the 
State could not draw unfavorable in- 
ferences as to his truthfulness, candor, 
or his moral character in general if 
his refusal to answer was based on a 
belief that the United States Con- 
stitution prohibited the type of inquiries 
which the Committee was making. 
[citing cases] [77 S. Ct. 732]. 


The two cases of its own which the 
Court cites for this latter proposition 
appear to deal only with the permissible 
inferences from a valid claim of the 
constitutional privilege against self- 
incrimination. They appear to leave 
untouched the question of inferences 
from an invalid or unwarranted claim 
of privilege. But even if it is to be 
from now on a federal constitutional 
rule that no fact-finding tribunal may 
draw an adverse inference from the 
refusal of a party to answer pertinent 
questions based on an erroneous but 
honest belief that he was constitution- 
ally privileged in so refusing, see 
Barsky v. Board of Regents, 347 U.S. 
4A2, 457, 74S. Ct. 650, 659 (dissenting 
opinion of Mr. Justice Black), the in- 
quiry still remains as to who is to 
decide whether the refusal was in good 
faith. The Court’s opinion says that 
there is nothing “in the record” which 
suggests lack of good faith. Again, as 
pointed out in the dissenting opinion 
of Mr. Justice Harlan, such questions 
are traditionally for the trier of fact, 
which has the opportunity to observe 
the witness while he testifies. To many 
whose acquaintance with ordinary fact- 
finding is greater than with constitu- 
tional law, the Court’s opinion does not 
satisfactorily explain why the Califor- 
nia examiners were not allowed to dis- 
believe Konigsberg’s essentially self- 
serving statement as to why he refused 
to answer. Such explanation would 
seem all the more necessary in view 
of the colloquy between Sterling and 
Konigsberg with regard to a feared 
perjury prosecution set forth above. 
Motive may be immaterial when the 
claim of privilege is justified, but when 
the Court’s own statement requires an 
erroneous claim of privilege to be 


made in good faith, it is difficult to see 
why the trier of fact is not allowed to 
determine the question of good faith. 


The Final Effect... 
A Trial De Novo 


In short, what the Supreme Court 
of the United States has done in each 
of these cases is to give the applicants 
a de novo trial on the basis of the 
printed record. It has chosen to believe 
every self-serving statement made by 
each applicant and on the basis of such 
“facts” to hold that the findings below 
were not “rationally justified”. One 
must go back thirty-seven years to the 
case of Ohio Valley Water Co. v. Ben 
Avon Borough, 253 U.S. 287, 40 S. Ct. 
527, to find even a color of precedent 
for such a procedure. The rule laid 
down in Ben Avon Borough, which in 
the light of these cases seems quite 
restrained, was only that where a utility 
charged that governmentally fixed rates 
confiscated its property, it was entitled 
to a trial de novo in some court on the 
issue of confiscation. Even Mr. Justice 
McReynolds, speaking for a divided 
Court, did not suggest that the de novo 
trial should take place in the Supreme 
Court of the United States. 

Nor has the recognized doctrine of 
review of the record where a constitu- 
tional claim depends on a lower court’s 
finding of fact, Local Union No. 10, 


Milk Wagon Drivers’ Union, supra, 


ever gone to such lengths. In the past 
this rule has meant that the Court 
would, in contrast to its usual policy 
of refusing to canvass facts at all, 
review the record the way a state 
appellate court would. The opinion of 
the Court in Milk Wagon Drivers’ 
Union v. Meadowmoor Dairies, supra, 
specifically stated in connection with 
the application of this rule: “It is not 
for us to make an independent evalu- 
ation of the testimony before the 
master”, 312 U.S. 287, 294, 61 S. Ct. 
552, 555. 

It is all incredible that the 
majority of the Court in Schware and 
Konigsberg can mean their rule of 
“rational justification” to have general 
application. Yet if Schware and Konigs- 
berg are to be its beneficiaries, why 


but 


not every other litigant before the 
Court? As suggested above, denial of 
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the right to practice a calling is not 
invariably and indisputably more oner- 
ous than other adverse results common- 
ly reached in both civil and criminal 
litigation. The only remaining differ- 
ence between Schware and Konigsberg, 
on the one hand, and a hypothetical 
litigant who would seek advantage of 
the rule of their cases, on the other, 
is that Schware was an admitted ex- 
Communist and Konigsberg was ac- 
cused of being a Communist. Conced- 
ing that they should be treated no 
worse than other litigants, is there any 
reason why they should be treated 
better? Rationally it is difficult to 
understand why such persons are en- 
titled to factual review and trial de 
novo in the Supreme Court while the 
ordinary man in the street is not. Since 
the result reached here is not ostensibly 
based on any “civil liberties” claim, 
even that ground of distinction is 
lacking. 

If the Court had chosen to give the 
stamp of approval to those claims of 
Konigsberg and Schware which it by- 
passed, many persons would have dis- 
agreed with the result. Nonetheless, 
the result would have been a principle 
which could have had application to 
all similarly situated persons. The most 
serious criticism of the Court’s opinions 


in Schware and Konigsberg is not that 


they require such persons to be ad- 
mitted to practice law—a result about 
which thoughtful people may disagree 
—but rather that they reach their re- 
sult by a line of reasoning which 
appears to be good for these cases only. 
Just as surely as Schware and Konigs- 
berg cannot rationally be limited to 
Communist and suspected Communist 
bar applicants, they cannot practically 
be applied to other classes of cases 
without making the Supreme Court of 
the United States an appellate court 
of general jurisdiction. A decision of 
any court based on a combination of 
charity and ideological sympathy at 
the expense of generally applicable 
rules of law is regrettable no matter 
whence it comes. But what could be 
tolerated as a warm-hearted aberration 
in the local trial judge becomes nothing 
less than a constitutional transgression 
when enunciated by the highest court 


of the land. 
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Administrative Law: 


The Process of Decision 


by Frank E. Cooper * of the Michigan Bar (Detroit) 


The process of decision in a case before an administrative agency is often 
much different from that in a case before a regularly constituted court. 
A recent study at the University of Michigan Law School indicates that, 


as a practical matter in determining the facts, agency members are forced 
to rely upon memoranda of the record prepared by staff assistants 

memoranda that are not seen by counsel for the parties—and much of the 
evidence is “reweighed” by staff members. Aware of this problem, the 
Administrative Law Section has drawn up a proposed Code of Adminis- 
trative Procedure to remedy the situation. Mr. Cooper discusses the 


proposed Code and views the entire area of administrative agency decisions. 





The recommendations of the Hoover 
Commission Task Force on Legal 
Services and Procedure,' as imple- 
mented by the proposed Code of Ad- 
ministrative Procedure drafted by a 
committee of the Administrative Law 
Section of the American Bar Associ- 
ation,” offer a practical method of 
correcting widely stressed defects in 
the methods of “institutional decision” 
employed by the federal administrative 
agencies. This is the conclusion to be 
drawn from a study recently completed 
at the University of Michigan Law 
School.® 


The Problem of 
Institutional Decision 

The Task Force recommendations 
are in large measure directed to two 
often-deplored deficiencies of the proc- 
ess of institutional decision.* 

These are: 


(1) The Bar is deprived of the 
opportunity for proper participation 
in the process of agency decision. 
Agency members, charged with the duty 


of “mastering the record” and basing 
their decision thereon, are compelled 
as a matter of practicality to rely on 
digests, memoranda and abstracts pre- 
pared by staff assistants. But counsel 
for the parties are not permitted to 
see these documents which furnish the 
actual basis of decision, and hence 
have no opportunity to point out to the 
agency members that the case would 
take on a different complexion if con- 
sideration were given to matters not 
mentioned or inadequately treated in 
the staff memoranda. The result is that 
when the case is argued before the 
members of the agency, counsel are in 
the anomolous position of being re- 
quired to address their arguments to 
the published report of the hearing 
officer, while the members of the 
agency are addressing their attention 
to the secret report of the staff—which 
may be quite a different document. 
(2) A disproportionate amount of 
time and effort is devoted to a re- 
weighing of the evidence by the agency 
staff. Since their re-appraisal must 


necessarily be made on the basis of 


the transcript of testimony, without the 
benefit of having seen or heard the 
witnesses, it would appear doubtful 
that the staff conclusion as to the 
weight of the evidence on closely bal- 
anced issues of fact would be any 
better than the conclusion reached by 
the hearing examiner—an experienced 
judicial officer who has had the bene- 
fit of participating in the actual hear- 
ing. 


The Proposed Remedies: 
Code of Administrative 
Procedure 


Under the American Bar Associa- 
tion’s proposed Code of Administrative 
Procedure, definitive remedies are 
proposed to correct these twin diffi- 
culties. 

First, it is proposed that no deciding 
officer shall consult ex parte with any 
person in the formulation of findings, 
conclusions or decisions® except the 
members of an independent advisory 
staff. Such a staff would be restricted 
to assisting the agency by preparing 
(1) a summary of the evidence pre- 


1. Recommendations 38, 48, and 49 discussed 
at pages 170-172, 201-206 of Report on Leca 
Services anp Procepure (1955). 

2. References are to the Drafting Committee 
proposal of October 29, 1956, under the chair- 
manship of E. Blythe Stason. 

3. The study was conducted as part of the 
work of the author’s seminar in administrative 
law. The participants, including two graduate 
students, were:- Messrs. James A. Briggs. 
Erwin A. Elias, Philip A. Fleming, Loren E. 
Hancuff, Thomas F. Tobin and Gerald Tuchow. 

4. The decision-making processes currently 
employed in several of the Federal agencies are 
described in 41 A.B.A.J. 705 (1955), where the 
resulting practical difficulties are explored at 
some length 

5. §1005(c). 
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sented and relied upon in the hearing, 
(2) a compilation of the facts material 
to the exceptions filed by the parties, 
(3) such legal memoranda and draft 
orders, opinions and decisions as the 
agency may direct. The papers sub- 
mitted by such independent advisory 
staff would be a part of the official 
record both for purposes of review by 
the agency’ and also for subsequent 
judicial review.* As such, they would 
be available for appropriate use by 
counsel for private parties appearing 
before the agency. 

Second, it is proposed that, on the 
occasion of agency review, “the find- 
ings of fact made by the presiding 
officer shall not be set aside by the 
agency unless clearly erroneous on the 
whole record”.® 

In an attempt to find an objective 
basis on which to appraise the prac- 
ticality of these recommendations!” in 
the light of recent agency experience, 
the University of Michigan Law School 
seminar group adopted the following 
approach: First, through the courtesy 
of the agencies involved, copies were 
obtained of the initial or recommended 
decisions handed down by hearing 
officers during the two-year period of 
July 1, 1954, to June 30, 1956. Copies 
were also obtained of the agency de- 
cisions in those cases, in instances 
where agency consideration had been 
completed when the study was under- 
taken in September, 1956. 

The agencies studied were the Fed- 
eral Trade Commission, the National 
Labor Relations Board, the Civil Aero- 
nautics Board and the Federal Power 
Commission. !! 

Attention was directed to those cases 
where the agency review resulted in 
a reversal or modification of the rec- 
ommended decision by the hearing 
officer. A study was then made to 
appraise the effect of the staff work in 
those cases. On the basis of this study, 
a number of conclusions were _per- 
suasively suggested. 


Proposals Would Not 
Handicap Agencies 

The only way in which the revisory 
powers of the agencies would be di- 
rectly limited by the proposed Code is 
that they would be deprived of power 
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to reverse the hearing examiner’s fac- 
tual findings on closely balanced fact 
questions. The study indicated that this 
would make little real difference in the 
final result of the agency’s work. There 
are very few cases where the agencies 
reverse fact findings on the basis of an 
appraisal of the weight of the evidence. 

In the Federal Trade Commission, 
the recommended decision of the hear- 
ing officer was modified as to the facts 
in only seven cases, out of sixty-seven 
considered on agency appeal. In six 
of these, the reversal was predicated 
on grounds of clear error—the result 
in these cases would not be affected by 
the proposed Code. In only one case 
was there a reversal based on a re- 
evaluation of the weight of the evi- 
dence. There is, to be sure, no way of 
telling whether the hearing examiner 
or the agency staff was correct in this 
one case. But it does appear clear that 
the work of the Commission would not 
be less effective if its staff were de- 
prived of the power to re-appraise the 
facts on the basis of the mere weight 
of the evidence. 

Indeed, these statistics suggest a 
further question: is there justification 
for setting up a staff organization 
equipped to reweigh the weight of the 
evidence in every appealed case, when 
there is a difference as to the proper 
appraisal of the weight of the evidence 
in only 1.5 per cent of the appealed 
cases? Is there any reason to believe 
that in the 1.5 per cent of the cases 
where some change was made in the 
findings of fact on the basis of the 
weight of the evidence, the conclusion 
of the staff was in any way more 
accurate than that of the hearing 
examiner ? 

In the case of the National Labor 
Relations Board, the findings of the 
trial examiner as to the facts were 
reversed or modified in a total of fifty- 
five instances out of 480 appeals to 
the agency from the trial examiner’s 





In fifteen of 
these fifty-five cases, the reversal was 


recommended decision. 


predicated on the clear error test—the 
outcome in these fifteen cases would 
not be affected by the proposed Code. 
In forty of the 480 cases—or in 8.3 
per cent of all appealed cases—there 
was a reversal or modification on the 
basis of the weight of the evidence. It 
is in these cases that the revisory 
powers of the Board would be taken 
away under the proposed Code. 


It would seem that such a depriva- 
tion of revisory powers would do no 
harm. One wonders whether the com- 
paratively high incidence of reversals 
on the weight of the evidence repre- 
sents anything more than the fact that 
under N.L.R.B. procedures, the work 
of re-weighing the evidence in mine- 
run cases is normally committed to a 
single individual—one of the legal 
assistants to one board member.!? He 
is the only person who reads the 
record; if his recommendation is ac- 
cepted by the chief legal assistants and 
the Board members, it becomes the 
decision of the Board. 


It is not surprising that in 8 per cent 
of the cases, the staff assistant reading 
the record reached a different conclu- 
sion as to the weight of the evidence 
from that of the trial examiner who 
heard the witnesses. But it would be 
surprising to find that the staff assist- 
ant’s judgment was always better than 
that of the hearing officer. 


Again in the case of the Civil Aero- 
nautics Board, it was found that dep- 
rivation of the power to reverse on 
the facts except in cases of clear error 
would not seriously interfere with the 
adjudicatory work of the Board. In 
that agency, the recommended decision 
of the hearing examiner was reversed 
or modified on factual grounds in 
seven out of ninety-six cases reviewed 
[excluding three instances where there 
was a modification of factual findings 





6. §1005(d). 

7. §1007(c). 

8. §1009(e). 

9. §1007(c). 

10. These recommendations have been modi- 
fied as a result of recently proms deletions 
from the Code as prepared by the drafting 
committee. One purpose of this article is to 
suggest that further careful consideration 
should be given to the merits of the October, 
1956, proposal of the drafting committee. 

11. In case of the N.L.R.B., study was con- 
fined to “complaint” cases, because the re- 
commended decision procedure is not followed 
in “representation” cases. The study included 
both “safety” and “economic” cases before the 
C.A.B., but because of many particular con- 


siderations involved in the “safety” cases, 
where there is rarely we Board review, this 
report is confined to e more significant 
“economic” cases. (In the C.A.B. cases, the 
initial decisions were not available in all in- 
stances, but the form of the Board decisions 
afforded the necessary information). Because 
of space considerations, statistics of the Power 
Commission cases are omitted from this report. 

12. Staff report to the Sub-committee on 
Labor and Labor Management Relations of the 
Senate Committee on Labor and Public Welfare, 
prepared under the direction of Mr. Jack 
Barbash. The ‘“‘committee print” is summarized 
and described in the February, 1953 issue of 
iaoen Law Journat and in 41 A.B.A.J. 705 
al ). 

















on the basis of factual developments 
which had occurred subsequent to the 
hearing of the case and the filing of 
the recommended decision]. In four 
of these cases, the modification was 
predicated on grounds of clear error; 
in these, the provisions of the proposed 
Code would not change the result. In 
only three instances out of ninety-six 
appeals (3.1 per cent of all appealed 
cases) was there a reversal predicated 
on the re-weighing of the evidence. 


Examination of Staff Reports 
Would Be Helpful 

~ One of the most significant pro- 
posals of the Model Code (October, 
1956, draft) prepared to implement 
the recommendations of the Hoover 
Commission Task Force on Legal 
Services and Procedure is that which 
requires the inclusion in the formal 
record, both upon agency appeal and 
on subsequent judicial review, of all 
factual summaries and legal memoranda 
prepared for the use of the agency 
members by the independent advisory 
staff. 

Particularly in cases where the ulti- 
mate decision is predicated on grounds 
of discretion or policy, there are in- 
stances in which it would be most help- 
ful to counsel for the parties to have 
an opportunity to examine such memo- 
randa and to comment thereon to the 
agency members. When the staff memo- 
randa suggest new policy considera- 
tions which were not explored in the 
report of the hearing officer, counsel 
would appreciate an opportunity to 
know what new policy questions are to 
be considered by the Board and to 
offer their comments on such problems 
of policy. 

Indeed, there is reason to believe 
that the work of the agencies would 
be benefited as a result of learning the 
views of counsel on such policy issues. 

When the exercise of discretionary 
powers depends upon the significance 
to be given to an aggregate of a large 
number of factual minutiae, these staff 
memoranda become especially signifi- 
cant. If they omit two or three telling 
details, the final result reached by the 
agency may be different from what 
would have been the case had these 
details been brought to the attention 


of the agency members. In such cases, 
it would plainly be helpful to afford 
counsel an opportunity to study the 
memoranda, ascertain their deficiencies 
and bring these omissions to the atten- 
tion of the staff members. 

The question persists: in how many 
cases do such instances occur? No 
sure statistical answer is afforded by 
the study which was made. However, 
the results did suggest most persuasive- 
ly that their occurrence is indeed fre- 
quent; that the adoption of the pro- 
posal would be helpful both to private 
counsel appearing before the agencies 
and to the agencies themselves. It 
would be helpful to counsel, and permit 
them to discharge their responsibilities 
more easily because it would give them 
an opportunity to be heard on issues 
which they had not known were to 
become involved in the final disposition 
of the case. It would be helpful to the 
agencies because it would free them 
from their complete dependence on the 
adequacy of staff work. As things now 
stand, the agencies must assume that 
the staff memoranda are accurate and 
unbiased. Any argumentative “slant- 
ing” that may be injected into such 
staff memoranda must go unanswered 
and undetected. By opening these staff 
memoranda to the scrutiny and criti- 
cism of counsel, the agency could 
learn how good a job the staff was 
doing. 

In the Federal Trade Commission, 
substantial modifications were made in 
the recommended order in twenty-six 
out of sixty-seven cases appealed. 
These twenty-six cases involved twenty- 
eight issues. In ten out of the twenty- 
eight, or 35.7 per cent, modification 
was predicated on grounds of discre- 
tion or policy. The study indicated 
that in seven of the ten cases, it would 
have been helpful to counsel to have 
seen the staff memoranda. In one case, 
it was doubtful. In only two cases did 
it appear that examination of staff 
memoranda would probably not have 


been helpful. 


In the National Labor Relations 
Board, considerations of policy or dis- 
cretion were the basis of modification 
or reversal, in seventy-one out of 229 
cases where the Board disagreed with 
the trial examiner, or 31.0 per cent. 


The Process of Administrative Decision 
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In twenty-seven of these seventy-one 
cases, it clearly appeared that it would 
have been helpful if the staff memo- 
randa had been an official part of the 
agency record, available for use of 
counsel. In ten cases, it was doubtful 
whether the availability of staff memo- 
randa would have thrown new light 
on the issues involved. In twenty-four, 
it was thought that examination of the 
staff memoranda would probably not 
have suggested any additional argu- 
ments or otherwise been of utility. In 
many N.L.R.B. cases, the issues of 
policy and discretion are direct re- 
flections of the individual philosophies 
of Board members as applied to un- 
controverted fact situations. 

The Civil Aeronautics Board affords 
a good example of the type of regula- 
tory agency which has far broader dis- 
cretionary powers than either N.L.R.B. 
or F.T.C., and which frequently places 
decisions squarely on grounds of policy. 
As might be expected, it is in just such 
agencies that most assured good would 
come from the requirement that staff 
memoranda be made a part of the 
public record. 

Out of fifty-three cases (involving 
sixty issues) in which the C.A.B. 
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The Process of Administrative Decision 


STATISTICAL SUMMARY 

















Analysis of Cases Reversing or Modifying Initial Decision 


Questions of Law 





Help To See 
| Help To See Tentative 
Fact Questions Total Staff Memo Total! Opinion 
Significant — Ee | eRe per Gg 4 ie ey 
Agency | Total Number | Modifications, | Reweighing Clear Doubt- | Doubt- 
Cases Reviewed| Reversals Total| Evidence | Error Yes | No ful Yes | No ful 
| Cases | Issues | 
F.T.C. | 278 67 26 | 28 7 l 6 10 7 2 l 1l| 4 5 2 
NLRB. 565 | 480 | 229 | 229 | 55 40 15 | 71 | 27| 24| 10 |103| 45 | 42 | 16 
| | 
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modified or reversed the recommended 
decisions of its hearing examiners, 
decision was predicated on grounds of 
policy or discretion in forty-six cases— 
or 76.6 per cent. In only three of these 
cases did there appear no reason for 
believing that it would have been help- 
ful to counsel or the agency if the 
staff memoranda had been available 
for examination as part of the record. 
In eleven cases, the issue was doubtful. 
But in thirty-two of the forty-six cases, 
it clearly appeared that counsel could 
have advantageously utilized the op- 
portunity to examine the staff memo- 
randa. 


In the face of these statistics, the 
question is presented: are there ob- 
jections to making these staff memo- 
randa available for examination as 
part of the record that might outweigh 
the advantages that such study would 
afford? The principal objection which 
has been urged is that if the staff 
memoranda were subjected to scrutiny 
and criticism by the parties, it would 
be necessary to spend more time and 
care on their preparation. Is this a 
valid objection? Or is it really a fur- 
ther argument in favor of requiring 
publication of staff memoranda? Would 
they be better done and prepared on 





*Including three cases in which initial de- 
cision was waived. 
**In three of these six cases, the modification 
was based on the findings as to factual devel- 
opments which had occurred subsequent to 
the initial decision. 
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a more objective basis if it were known 
that they would be a part of the record? 
The study indicated that this might 
well be the case.14 


Publication of Order 


in Tentative Form 


The Model State Administrative 
Procedure Act requires that whenever 
in a contested case a majority of the 
members of the agency who are to 
render final decision have not heard 
or read the evidence, the decision (if 
adverse to a party to the proceeding 
other than the agency itself) shall not 
be made until a proposal for decision, 
including findings of fact and conclu- 
sions of law, has been served upon the 
parties and an opportunity has been 
afforded each party adversely affected 
to file exceptions and present argument 
to a majority of the officials who are 
to render the decision, who shall then 
personally consider the whole record 
or such portions thereof as may be 
cited by the parties. 

While no comparable provision is 
included in the Proposed Code, yet this 
proposal is in accordance with the 
broad philosophy of the Hoover Com- 
mission Task Force recommendations. 
It could be considered as an alternate 
to the proposal that the staff memo- 
randa be made a part of the record. 
There is probably no necessity for 
employing both these devices concur- 





rently. 

The proposal based on the Model 
State Act is particularly applicable in 
cases where the recommended decision 
of the hearing officer is modified or 
reversed on issues of law. Accordingly, 
a study was made of those cases and 
an effort was made to determine 
whether it would have been helpful to 
counsel (and presumably to the agency 
as well) if they had received a “pro- 
posal for decision” embracing a state- 
ment of the conclusions of law with 
respect to which the agency differed 
from the hearing officer and had been 
given an opportunity to present argu- 
ments on those legal conclusions before 
the agency members. 

Of the twenty-eight issues in F.T.C. 
cases in which substantial modification 
of the recommended decision was made, 
the decision was predicated on issues 
of law in eleven cases, or 39.3 per cent. 
In four of these eleven cases, it appeared 
that counsel would have wished for an 
opportunity to present argument on 
the points of law involved (because 
they appeared to be points not dis- 
cussed by the hearing examiner). In 
two cases, it was doubtful whether it 
would have been helpful to see an 

(Continued on page 277) 





13. It has also been ested that agencies 
might substitute oral interviews for written 
memoranda, and thereby evade the proposed 
requirement; but it would seem that such 
contingency could be avoided by appropriate 
statutory provisions. 

14. 41 A.B.A.J. 708 (1955). 











Duress and Coercion: 





A Defense of Collaboration by POWs? 


by Leslie E. Dixon 


American soldiers who became prisoners of war of the Communists 


during the Korean conflict were subjected to repeated efforts by their 


captors to force them to become propagandists in the Communist cause. 


A few of them yielded to the Communist threats. The question which 


Mr. Dixon discusses is of far-reaching importance to every American 


soldier, and indeed to every American citizen, for in the event of another 


Korea—or worse-—there is little doubt that the Communists will repeat 


their Korean efforts. 





In 1950 the Republic of North 
Korea launched an aggressive military 
action against the Republic of South 
Korea and thereby initiated a situation 
into which the United Nations, by 
virtue of its mandate, was constrained 
to inject a protective and counter- 
aggressive military force to maintain 
the freedom of South Korea. As recited 
in the United Nations Charter, the 
forces of aggression throughout the 
world must be halted by whatever 
force is necessary. 

The United States forces entered the 
conflict as a portion of the United 
Nations forces. In fact, the major 
portion of these forces was composed 
of United States Servicemen. Signifi- 
cantly, this was the first military 
engagement in which American fight- 
ing forces were engaged with Commu- 
nist forces (with the possible exception 
of a few isolated cases of volunteer 
Americans who had, in prior relatively 
minor military engagements joined the 
fight against Communist oppression). 
Obviously many new problems were 


raised for the American forces, both 


tactically and psychologically. It can 
be said that from a military point of 
view the tactical and strategical con- 
siderations were undoubtedly the most 
important, e.g., the combating of the 
human wave tactics. The fighting tem- 
perament of the Oriental and the 
Korean terrain features were all mili- 
tary considerations. Although these 
problems were not previously unknown 
to American military leaders, they 
were matters about which our knowl- 
edge was limited. 

It is not the purpose of this dis- 
cussion to go into those matters, but 
the indication of their existence is a 
necessary predicate to a matter which 
is probably of greater interest to the 
members of the American Bar. This 
matter has developed into a singularly 
important legal issue, namely: How 
shall our courts of justice treat the 
cases of servicemen who are accused 
of collaboration with the enemy while 
prisoners of war in Korea, taking into 
consideration the well-known fact that 
the prisoners were subjected, during a 


major portion of their imprisonment, 








to extreme hardship and constant in- 
doctrination by their Communist cap- 
tors. 

This matter cannot be viewed as one 
of relatively little future importance. 
Our best informed military leaders 
have stated that we must anticipate a 
future in which there will be a need 
to engage in police actions similar to 
that in Korea in the conflict between 
freedom, as represented by the West- 
ern World, and oppression, as mani- 
fested in the Communist World. It is 
only too clear, even today, that the 
events in the satellite nations of Europe 
and the unrest in the Middle East make 
it necessary for the United States 
Serviceman to anticipate further mili- 
tary conflict with the Communists or 
Communist-inspired fighting forces. 

The Korean conflict will provide the 
examples and serve as the basis for our 
discussion. However, it is extremely 
important to note that the methods and 
techniques that were employed against 
American POWs by their Korean and 
Chinese Communist captors were the 
same as those used by the Communist 
or Communist-inspired forces that cap- 
tured many members of the German 
Wehrmacht on the Russian front in 
World War Il and of the Imperial 
Japanese Army in the limited fighting 
between the Russians and the Japanese 
in World War Il. So the matters 
brought so particularly to our attention 
as a result of the Korean conflict are 


only a continuation of the methods 
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Collaboration by POWs 


that have been used by the Communists 
in the past. 


New Techniques... 
New Problems 


What, then, are these methods and 
techniques employed by the Commu- 
nists that have given rise to this prob- 
lem before us? Specifically, what have 
American POWs done as a result of 
their treatment that resulted in giving 
rise to this reconsideration of how their 
individual cases should be considered ? 
Should greater or lesser degrees of 
laxity and leniency be entertained in 
determining their guilt or innocence? 

In the early days of the Korean con- 
flict, the enemy confronted by the 
United Nations forces was the Army 
of North Korea, and as the history of 
that conflict indicates, that army was 
not an effective military force, but one 
which could easily have been defeated 
by the armed forces of the United 
Nations. In spite of this military situ- 
ation, these North Koreans did take 
United Nations prisoners in the early 
stages of the conflict. Their treatment 
of these prisoners was of a most bar- 
baric nature and showed complete, 
total and flagrant disregard of all of 
the international rules of war, but 
more significantly, of any and all pre- 
cepts of moral human consideration 
and dignity. United Nations POWs 
were subjected to brutalities compar- 
able to those suffered by American 
fighting men at the hands of the 
Japanese during World War II. POWs 
were driven to the limits of human 
endurance by long forced marches, 
deprivation of the meagerest neces- 
sities of life, including medical atten- 
tion, and subjected to public display, 
ridicule and scorn. The wanton killing 
of POWs by North Korean guards was 
a matter of course, and the guards were 
viewed by their superiors as effective 
or ineffective depending upon the de- 
gree of brutality they exhibited in their 
treatment of the prisoners. Many 
United Nations POWs died or were 
killed during this period of North 
Korean capture and imprisonment, but 
the efforts of the North Koreans were 
practically all devoted to these acts of 
inhumanity, brutality and degradation 
in an effort to illustrate the superiority 
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of the Orientals over the “barbaric 
Westerners”. 


It is interesting to note 
that little or no emphasis was placed 
by the Koreans on the indoctrination 
of POWs. The North Koreans did, of 
course, attempt to extract from the 
POWs bits of salient military informa- 
tion, but again, their means of at- 
tempting to obtain this information 
were physical oppression and violence. 
Many of the POWs had prior to their 
capture witnessed acts of brutality by 
the Koreans upon fellow soldiers. 


The period which gave rise to the 
actual problem before us commenced 
with the entry of the Republic of China 
into the Korean conflict. The ultimate 
and only goal of any and all Commu- 
nist POW programs is to effect com- 
plete indoctrination of all POWs with 
Communist concepts, ideals, goals and 
techniques and to enlist thereby the 
POWs in the world-wide Communist 
conspiracy. It was from this point on 
that the American POWs were sub- 
jected to the methods and techniques 
which we shall consider as matters of 
duress and coercion. A marked and 
immediate change in the treatment of 
the POWs did, in fact, occur with the 
advent of Chinese Communist control 
of the hostilities and specifically with 


the POW program. 
Whereas United Nations POWs had 


been subjected to inhuman treatment 
at the hands of the North Koreans, the 
Chinese Communists demonstrated a 
marked difference in their treatment of 
the POWs, and this difference was 
noticeable from the moment of capture 
throughout the course of imprisonment. 
United Nations POWs were actually 
greeted by their Communist captors 
and were initially tendered the hand 
of friendship when they were captured. 
They were, of course, questioned about 
military after 
their capture, but were not noticeably 


matters immediately 
physically oppressed. They were then 
required to fill out extensive question- 
naires about themselves which they 
were told to execute and sign. This 
obviously was in violation of the rules 
of warfare which require a man cap- 
tured to give only his name, rank, 
service number and date of birth. 
These questionnaires at the outset 
seemed to be relatively innocuous from 





a military standpoint in that they 
sought information pertaining only to 
the personal history and life of the 
POW. However, these questionnaires 
were only the first of many that the 
POWs would be required to answer 
by the Communist captors and pro- 
vided the beginning of a personal file 
kept by the Communists on each of 
the POWs and upon which their most 
effective interrogation was subsequently 
to be based. After this initial capture 
and brief interrogation, United Nations 
POWs were marched to permanent 
Communist POW camps, a majority 
of which were under Chinese command 
and control and in most circumstances 
programs of treatment of the POWs 
were the same in all camps. 


Communist “‘Facts’’... 
American “Aggression” 
8s 


From the very outset, particularly 
at that time when all of the POWs were 
still suffering from the shock of capture 
and the fear induced thereby, they 
were repeatedly instructed by their 
captors about the “facts” of the Korean 
conflict, to wit: That the capitalist 
warmongers had initiated the conflict, 
and that it was the South Koreans, 
supported by Americans, who were the 
actual aggressors in Korea; that the 
Americans were guilty of great acts of 
inhumanity as most particularly mani- 
fested by their usage of germ warfare. 

Prisoners of war were divided into 
groups according to their race, religion 
background. Certain 
courses of instruction that were desig- 


and economic 


nated as “indoctrination courses” em- 
phasized the benefits of which the 
members of the particular group were 
deprived by the capitalistic society, 
but which were available to all mem- 
bers of the Communist society regard- 
less of racial or economic distinction. 
The instructions were always devoted 
to a repetitive reiteration as to the 
wrongs committed by the Wall Street 
warmongers, the aggressor American 
Forces and the inhumanities perpetrated 
by the American war-machine. 

These indoctrination classes were 
conducted continuously by English- 
speaking Chinese and by involuntarily 
appointed “monitors” who were POWs. 
These monitors were compelled to re- 
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turn to their squads after attending 
indoctrination classes conducted by 
the Chinese and read certain literature 
to other POWs and record their com- 
ments on pieces of paper. These com- 
ments were later turned over to the 
Chinese. These so-called “debates” 
were staged by the Chinese to demon- 
strate democratic methods and con- 
sisted of certain prisoners supporting 
the position of “peace” and the others 
the position of “aggressor”. Eventually 
all of the POWs “learned” that they 
must move over to the side of “peace” 
if they expected good treatment. Official 
records reveal that in a camp desig- 
nated as Camp 5 near Pyoktong during 
late 1950 and the spring of 1951, 
nearly 1500 prisoners of war died 
through deprivation of food, shelter 
and medical aid. It is also important 
to note that it was during this par- 
ticular stage of POW life that most of 
the alleged collaboration acts occurred. 


In the early spring of 1951 there 
were organized in each POW camp 
so-called “peace committees”. Com- 
munist captors instructed POWs to 
submit names of fellow POWs who 
were to be candidates for “camp peace 
committees”. A majority of these so- 
called “candidates” did not seek this 
position. However, it was soon realized 
that a “peace committee” would be 
formed. Ostensibly this “peace com- 
mittee” was to serve as a liaison be- 
tween the POWs and their Communist 
captors and would insure better food, 
living conditions and medical aid. 
However, it later developed that these 
“peace committees” were to serve as 
instrumentalities of propaganda and 
indoctrination. Subsequently, certain 
delegates were selected by the Chinese 
from those “camp ‘peace committees” 
and were moved to a camp later desig- 
nated as Camp 12 near Pyongyang. 
These delegates were to form a Central 
Peace Committee with the same desig- 
nated responsibilities as mentioned for 
the Camp Peace Committees. However, 
it developed that actually the Central 
Peace Committee was a propaganda 
clearing house for all of the POW 
propaganda emanating from other 
POW camps. This propaganda con- 
sisted of written articles, speeches and 
recordings. These recordings were later 





broadcast and intercepted by our 
Monitor Interception Service. 


Another medium of propaganda was 
the use of books published by the Com- 
munist captors, and consisting of 
letters, articles and pictures compiled 
by United Nations POWs. These books 
were later distributed throughout the 
world and were used by Communist 
supporters in an attempt to prove that 
POWs were receiving excellent treat- 
ment in captivity. It is important to 
note that after the negotiations began 
between the United Nations and the 
Chinese in August of 1951, the physical 
status of the POW improved consider- 
ably. It is submitted that this situation 
developed because a list of the United 
Nations prisoners had been presented 
to the United Nations Negotiation 
Teams. It is also important to note the 
fact that as conditions improved the 
collaboration decreased and there have 
been few charges of collaboration 
against individuals arising out of the 
period of confinement during and after 
August, 1951. 


Coupled with the indoctrination 
courses was intensive interrogation of 
all POWs, particularly officers. They 
were continually confronted with the 
personal history form which they had 
filled out shortly after their capture. 
Ironically, they were also confronted 
with our military basic manuals and 
these were used to determine whether 
or not the POW was endeavoring to 
give false answers to questions pro- 
pounded by his Communist interroga- 
tors. Once it was determined that he 
was lying, he found himself in a very 
dire position. Many were then asked 
to write extensive essays about those 
things in America with which they had 
a special degree of familiarity. These 
essays were written and re-written with 
the captors continually insisting that 
they were not complete and accurate 
documents and that much was left to 
be said. Obviously, each POW who 
wrote such a document was, in effect, 
collaborating with the enemy. It should 
be noted that in many instances, acts 
of collaboration were committed by 
individuals for the sake of being 
granted personal privileges, among 
which were freedom of movement in 
and around the camp, better food and 
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medical treatment. 


However, by definition, it is only 
one of the three general prisoner 
groups with whom we are here con- 
cerned. That is the so-called “neutrals” 
or middle-group as distinguished from 
the “progressives”, who actively col- 
laborated with the Communists, and 
the “reactionaries”, who either success- 
fully resisted Communist pressures or 
who were fortunate enough to have 
been in a position where they were 
never asked to collaborate. There were 
many in this latter group. The indi- 
viduals who were captured in the latter 
stage of the war were indeed fortunate 
since the severe indoctrination to which 
earlier captured POWs had been sub- 
jected had by this time ceased entirely. 
Moreover, as mentioned before, the 
treatment was somewhat better, result- 
ing in the death rate becoming increas- 
ingly lower. 

It is from the middle group that our 
most pressing problem has arisen, for 
it is from this group that the Commu- 
nists felt they could most effectively 
enlist POWs who could be converted 

(Continued on page 284) 
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A Self-Confident Bench and Bar 


Readers cannot fail to be impressed by the demands 
that the English appellate system makes on counsel and 
court. A lawyer could not succeed who dared not make 
the necessary election of the points that he would rely 
on or dared not present those points without a written 
analysis so detailed as to be completely unintelligible ex- 
cept upon the careful study that he expected of the court. 
No place in that system could be found for a judge who, 
before venturing to express anything publicly, must re- 
tire to his chambers, receive a report from his law clerk, 
dictate an opinion and finally survey that opinion for in- 
felicities that might reflect on his reputation for literary 
skill. In the English appellate system, counsel and judges 
alike submit themselves to the fierce light that beats upon 
an open court. No lawyer can say to himself, “I don’t think 
that point would stand oral presentation, I'll leave it to 
the brief.” No judge can let a point slide by ungrasped 
and say to himself, “I won’t show my lack of perception by 
asking foolish questions. I’ll figure that out when I read the 
brief”. The lawyer must have the courage to present his 
client’s case with his bare hands and to meet the questions 
of the judges with immediate answers no matter how 
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searchingly they probe the details of the case or the author- 
ities. The judge, in the vast majority of cases, must have 
the courage to deliver an extemporaneous opinion that 
in the law reports will be submitted to the scrutiny of 
those who have weeks to study it. Whatever defects the 
system may have it effectively excludes weaklings from 


Bar and Bench. 


Our system is surely much less robust. Out of perhaps 
mistaken kindness, our appellate courts incline to give 
every lawyer the allotted time for argument even though 
he is contributing nothing. We soften the blow of the result 
by the impression—sometimes unfounded—of deliberation 
that delay in decision gives. In order to let lawyers put on 
a show for their clients we permit men completely un- 
equipped for court practice to consume the public’s time. 


Yet even an admirer of the English system must admit 
that some, of it is too drastic for adoption here. To some 
of us items inconceivable that complicated litigation 
can be reviewed by mere oral presentation and determina- 
tion. It is almost as difficult as the oral presentation and 
determination of questions of higher mathematics. Some 
of us wonder whether, in that gentlemanly and humor- 
adorned discussion among members of the barrister caste, 
rights of litigants are not lost—rights that would be pre- 
served under our democratic system where every man is 
entitled to have his neighborhood lawyer present his case 
in the United States Supreme Court. We believe that justice 
is hammered out in the fires of the advocacy system and 
there is room for the thought that those fires are dampened 
by the English professional courtesy. Yet even those who 
deprecate the fraternal courtesy of the English Bench and 
Bar must admit that we would do well could we match 
their justified faith in their own ability. 


Prisoners of War 


“The story of the human race is war. Except for brief 
and precarious interludes there has never been peace in the 
world.” So wrote Sir Winston Churchill in 1929. He lived 
to see an accurate verification of this observation. If Sir 
Winston’s statement is true—and history is on his side— 
then the problem of the prisoner of war who yields to enemy 
torture is one that deserves our special attention. 


Prisoners of war for several centuries were treated in a 
way that respected their rights under military law, even 
though those rights were few. With the advent of Hitler, 
the Russians, the Chinese Communists and the North 
Koreans, the lot of the prisoner of war became a fearsome 
thing. The Korean conflict in 1950 focused the attention 
of the world on new dangers awaiting the prisoner of war. 
Modern warfare has reduced war to the level of Genghis 
Khan and has revived the morals of Attila the Hun. Every 
form of coercion, duress and fear, as well as physical and 
mental torture are now used by some powers to extort 
what they want from their unwilling prisoners of war. 

Major General William F. Dean of the United States 


Army, first Medal of Honor winner in the Korean conflict, 
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was the highest ranking American officer to suffer as a 
prisoner of war in that conflict. General Dean is on record 
as saying: 
I decided I'd better kill myself because I might squeal 
when they started to drive splinters under my fingernails 
and then light them. 
Concerning prisoners of war who had succumbed to the 
Communist pressures of mental and physical torture, he 
has said that all former prisoners under investigation for 
possible misconduct while captives “should be given every 
consideration”. He added that he too might easily have 
signed something himself had the pressures persisted. 

What punishment should be meted out to our own 
military men who as prisoners of war under such fearful 
circumstances decide to “co-operate” with the enemy? 
That subject is reviewed in this issue by Leslie E. Dixon, 
formerly of the Judge Advocate General’s Corps of the 
United States Army. His views will interest you. 


Guy Atwood Thompson, 1875-1958 


Ever the unrelenting years inexorably take their toll 
of our faithful and staunch old guard in the never-ending 
battle against the ravages of time. 

More than a score of years have faded into the past 
since Guy Thompson, President of the Association in 1931- 
1932, with clarity of vision, with earnestness of purpose 
and with characteristic eloquence reviewed the problems 
of the moment and the dangers that threatened. He vigor- 
ously defended the Bar against the indictment of the lay- 
man, saying that “the first count charges that justice and 
the law are uncertain; the second, that the Bar is slothful 
in ridding the profession of unscrupulous members; the 
third, that the legal profession does nothing to improve 
the administration of justice”, In his answer he made 
these trenchant observations in forthright and courageous 
comment: 

It is true that the law is uncertain; it will ever be so. It is 
the glory of the common law that its principles adapt them- 
selves to the imperative demands of social change. . . . 

It is pertinent to inquire what the layman is doing to 
improve the administration of justice. Is he not prone to 
regard this as exclusively the lawyer’s task? If so, he is 
greatly in error. The law is the Jayman’s law and the courts 
are his courts. It is true that bégeuse of his experience and 
technical knowledge the lawyer should take the initiative; 
and he is doing so. But the problem is the layman’s as well 
as the lawyer’s and the lawyer cannot possibly solve it 
without the co-operation of the layman... . 

Our chief glory. is in the ideals and the spirit of America. 
It is these, and what they have wrought, and the encour- 
agement they hold for mankind that inspire our pride and 
love of country. ... 

Danger threatens; time is fleeting; the sand in the glass 
is running. Our opportunities are passing swiftly by. .. . 
Soon we must render our account to those of another gen- 
eration. . . . God grant we be able to hand over to them, 
with glory undiminished and luster undimmed, the ideals, 
and the spirit and the traditions of America. 

These few extracts from his annual address demonstrate 
his ideals and his high character. He labored valiantly in 
the cause of justice and to sustain the lofty purposes of the 
American Bar Association. 

Now this brilliant and faithful servant has gone from 








Editorials 


among us. We shall miss him, and his high spirit and wise 
counsel—for his voice is stilled and his hand is stayed in 
the good works he carried on to the end of the run. 





Editor to Readers 





“Sonic boom” is a new term to most of us, but it 
seems likely that these words will soon become as familiar 
as “fall out”, “U-235”, “sputnik” and dozens of other 
phrases spawned by the amazing, sometimes frightening, 
technological revolution through which we have been 
living. And, like some of the others, “sonic boom” may 
well become a legal term, to be enshrined on the pages of 
Black and Bouvier somewhere between “Somersett’s Case” 
and “sontage”. 

The explosion-like concussion caused by the diving of 
an airplane while it is travelling at a speed faster than 
sound has not, to our knowledge, been considered by any 
court, but anyone that studies the problem will have little 
doubt that “sonic boom” raises complex legal questions. 
The problém was foreshadowed by an event in Chicago 
which was front-page news throughout the country. 

On Sunday afternoon, February 2, residents of Evanston 
and Chicago’s Far North Side were jolted by a tremendous 
“explosion” that shook buildings, shattered windows and 
sent many persons running from their homes in alarm. 
Police switchboards in Evanston, Chicago’s Rogers Park 
district, and Wilmette were flooded with calls. Fire engines 
and police squads hurried to various locations searching 
for an explosion in the area, but were unable to find one. 
Residents of the area later reported to the Chicago Tribune 
that it sounded variously like “an explosion”, “a big 
blowout”, “like a train wreck”, or like the explosion of a 
boiler. One woman, the Tribune reported, was knocked out 
of her chair and windows were broken at several points, 
some of them five miles apart. One lone customer in a 
tavern on Howard Street, which divides Chicago from 
Evanston, its nearest neighbor to the north, was startled 
when the heavy double doors of the place were blown open. 

The phenomenon was apparently a sonic boom, caused— 
according to the Tribune—by “eight high flying, swept 
wing jets” performing high-speed maneuvers over the area, 
and an intensive survey of all nearby military air bases 
was undertaken in an attempt to identify the offending 
aircraft. The Tribune noted that “Pentagon officials said 
past experience indicates that it rarely is possible to identify 
the individual plane involved. Pilots are under orders not 
to fly over populated areas in such a manner as to create 
a sonic boom. Consequently, it is only rarely, the officials 
said, that a pilot will admit violating the order”. 

The legal problems inherent in a sonic boom case—and 
such cases are sure to become more common as commercial 
air lines switch from propeller-driven planes to jets—are 
considered at length in this issue by a senior law student 
at St. Louis University who is himself an experienced 
pilot. His article, “Sonic Boom: A New Legal Problem” 
begins at page 216. R.Y. 
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Guy Atwood Thompson, 1875-1958 


Guy Atwood Thompson, President 
of the Association in 1931 and 1932, 
died on January 26, 1958, of a heart 
ailment at the age of 82. 

Mr. Thompson was the senior 
partner of the firm of Thompson 
Mitchell Thompson & Douglas, of St. 
Louis. Upon his graduation from the 
Law School of Missouri University, 
magna cum laude, in 1898, he entered 
the practice in St. Louis and continued 
faithful to the practice of law through- 
out his professional career. In the early 
years at the Bar he engaged in all 
types of practice. He was as eminently 
successful as a trial lawyer as he was 
later in the corporate, banking and 
railroad fields of the law. 

Mr. Thompson was President of The 
Bar Association of St. Louis and of The 
Missouri Bar. In the American Bar 
he was Missouri’s member of the then 
General Council from 1924 to 1928, 
and a member of the Executive Com- 
mittee from 1928 to 1931 before be- 
coming President of the Association. 
As President he presided at the 
ceremonies at the laying of the corner- 
stone of the building for the Supreme 
Court of the United States held on 
October 13, 1932. After John W. Davis 
spoke on behalf of the Bar of the 
Supreme Court, Chief Justice Hughes 
responded for the Court. 

The first state-wide crime survey in 
the United States was made under Mr. 
Thompson’s leadership. He organized 
and was chairman of the Survey Com- 
mittee of the Missouri Association for 
Criminal Justice which conducted the 
survey. 

In addition to carrying on his 
practice, Mr. Thompson served as 
trustee in bankruptcy of the Missouri 
Pacific Railroad System from 1933 to 
1956 under appointment by the U. S. 
District Court. After numerous pro- 
posed plans of reorganization failed of 
adoption, Mr. Thompson, with the ap- 
proval of the court, abandoned his 
position as a disinterested party. With 
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his counsel, Russell L. Dearmont, a 
new plan of reorganization known as 
the Trustee’s plan was perfected and 
proposed. After acceptance by an over- 
whelming majority of the parties the 
plan was approved by the court and 
the railroad emerged from trusteeship 
after twenty-three years. 

The University of Missouri con- 
ferred the degree of LL.D. on Mr. 
Thompson in 1932. Years later he 
served as a member of the Board of 
Curators of the University for a six- 
year term. 

Mr. Thompson is survived by his 
widow and a large family of children. 
His brother, Frank A. Thompson,* and 


Guy Atwood Thompson 








his son, Edmonstone F. Thompson, 
both practiced with him as partners 
in his firm. 

Mr. Thompson was in demand as a 
speaker because of his eloquence. His 
speeches were a happy combination of 
his culture and his sparkling wit. He 
wrote a number of treatises and articles 
on legal subjects. But his greatest 
enjoyment came from the companion- 
ship of his friends, whether in the 
practice, in bar association activities 
or on the golf course. He was a loyal 
and devoted friend and a happy com- 
panion. He attracted to himself the 
same qualities in others. 





*Frank A. Thompson died on February 7, 1958. 
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Time for Re-Evaluation: 





Shall We Curtail Diversity Jurisdiction? 


by George Cochran Doub © Assistant Attorney General of the United States 


The federal diversity jurisdiction—cases arising, under 


Section 2 of the Constitution, 


Article ITI, 


“between Citizens of different States”— 


presents one of the thorniest problems in our federal system of law. In 


this article, Mr. Doub examines the diversity jurisdiction critically, arguing 
that it is outmoded and should be curtailed, especially now that Erie 


Railroad vy. Tompkins has destroyed the 
under the doctrine of Swift v. Tyson. 


“federal common law” created 





A unique contribution of this 
country to the art of government is 
the concept of federalism, by which 
parallel and independent national and 
state legislative, executive and judicial 
systems share governmental respon- 
sibility. Although earlier suggestions of 
federalism may be found, there can be 
no doubt that the concept of dual 
state and national governments acting 
directly upon the individual citizen 
first flowered in the United States. 

As all postulates should be brought 
to the test of inquiry, the extraordinary 
success of this experiment has not 
diminished the necessity for a_ re- 
evaluation from time to time of the 
current distribution of power and 
authority between the states and the 
national government, the delicate 
balance of which has made this 
success possible. 

The historical expansion of the 
jurisdiction of the federal courts over 
the years as a reflex of the extension 
of national power, with a concomitant 
decline in the significance of state 
judicial systems, suggests the desir- 


ability of a review of the scope of the 


authority of the national courts and of 
the appropriateness of the existing 
distribution of judicial power between 
the nation and the states. For seventy 
years there has been no adequate 
legislative reconsideration of the fair 
balance between the federal system and 
state judiciaries. Indeed, the Act of 
1887! largely took for granted the 
assumptions of the Judiciary Act of 
1875.2 So actually for over eighty 
years there has been no material re- 
vision. 

No part of federal judicial authority 
has been under such sustained attack as 
diversity jurisdiction and a review of 
this sphere of federal power seems 
particularly desirable. 


I 


The sole basis for the grant of 
diversity jurisdiction to the national 
courts was the assumption that state 
courts could not be expected to be 
unbiased in controversies between 
citizens of different states. 

Hamilton had argued that the 
authority of the Federal 


Government should extend to “all 


judicial 


those [cases] in which the state 
tribunals cannot be supposed to be 
impartial and unbiased”,*® by which 
he meant controversies between citizens 
of different states. “The constitution”, 
Mr. Justice Story later wrote, “has 
presumed (whether rightly or wrongly 
we do not inquire) that state attach- 
ments, state prejudices, state jealousies, 
and state interests, might sometimes 
obstruct, or control, or be supposed to 
obstruct or control, the regular ad- 
ministration of justice. . . . No other 
reason than that which has been stated 
can be assigned, why some, at least, 
of those cases should not have been 
left to the cognizance of the state 
courts”’.* 

In 1787 this fear may not have been 
unjustified. Under the Articles of Con- 
federation there had been no citizens 
of a new nation but only citizens of 
separate and independent states who 
held compelling loyalties and attach- 
ments to them. The extent of these 
loyalties is suggested in a_ letter 
Madison wrote Washington in April, 
1787, in which he links foreigners and 
citizens of other states in one breath: 


An appeal should lie to some national 





1. Act of March 3, 1887, 24 Stat. 

2. Act of March 3, 1875, 18 Stat. 470. , 
gave some consideration to aoe jurisdic- 
tion in the course of the 1932 oc onal 
hearings on the bills of Attorney General 
William D. Mitchell and Senator rge W. 
Norris, infra, page 280. 

3. Tue Feperauist 364. 

4. Martin v. Hunter’s ee 1 Wheat. 304, 
347 (1816). See also, Marshall's classic state- 
ment in Bank of the ‘United States v. Deveauz, 
5 Cranch 61. 87 (1809). 
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Diversity Jurisdiction 


tribunals in all cases to which for- 
eigners or inhabitants of other States 
may be parties.® 


The condition of the state judiciaries 
at the time contributed to this notion. 


As a rule the bench was not learned 
and the selection of judges was largely 
determined by politics or favor. Of the 
judges of the first Superior Court in 
Massachusetts, none were lawyers.® 


Chancellor Kent said of conditions in 


New York: 


The progress of jurisprudence was 
nothing in this State [New York] prior 
to the year 1793. There were no 
decisions of any of the courts 
published. There were none that con- 
tained any investigation.* 


In later defending the proposed 
Judiciary Act, Madison said that a 
review of the system of the courts in 
many states 


will satisfy us that they cannot be 
trusted with the execution of the 
Federal laws. . . . In some, they are 
so dependent on State Legislatures that 
to make the Federal laws dependent 
on them would throw us back into all 
the embarrassments which character- 
ized our former situation. In Connecti- 
cut, the Judges are appointed origin- 
ally by the Legislature and the Legis- 
lature is itself the last resort in civil 
causes. In Rhode Island, the case is at 
least as bad.> 


He pointed out that in Pennsylvania 
and Georgia the judges were appointed 
for short terms with salaries dependent 
upon legislative favor, “thus rendering 
them by no means independent”.® 


The State Courts... 
Controlled by Legislatures 


As suggested by Madison, the real 
apprehension appears to have stemmed 
from the control of state courts by 
state legislatures. In some _ states, 
legislatures were then exercising 
judicial authority. Jefferson observed 
that the legislature had in many in- 
stances “decided rights which should 
have been left to judiciary contro- 
versy .'° State legislatures by special 
statutes allowed review of civil judg- 
ments, vacated judgments, granted new 
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trials, annulled deeds and _ reversed 


convictions.'! In addition to refusing 
to recognize the principle of separation 
of powers, the legislatures of many 
states appointed state judges directly.!? 
Commercial interests seemed partic- 
ularly fearful that state legislatures 
might protect debtors from out-of-state 
creditors’ claims.!* 

It is significant that, even under the 
provincial conditions of that time, the 
proposed jurisdiction was bitterly de- 
nounced in the debates both upon rati- 
fication of the Constitution by the 
states and upon consideration by the 
Congress of the proposed Judiciary 
Act. As Charles Warren, the eminent 
authority on the history of the federal 
courts, has pointed out, “There was no 
part of the Federal jurisdiction which 
had sustained so strong an attack from 
the Anti-Federalists, or which had re- 
ceived so weak a defense from the Fed- 
eralists as that which gave them power 
over ‘controversies between citizens of 
different States’”.'4 “I will not say”, 
said Madison in the Virginia Conven- 
tion, “it is a matter of much impor- 
tance. Perhaps it might be left to the 
state courts. But I sincerely believe this 
provision will be rather salutary than 
otherwise”.!® Pendleton said : “I think, 
in general, these decisions might be left 
to the state tribunals. . . . I think it will, 
in general be so left by the regulations 
of Congress”.!® Marshall said: “Were I 
to contend that this was necessary in all 
cases and that the government without 
it would be defective, | should not use 
my own judgment.”!* “I do not see”, 
said Randolph, “any absolute necessity 
for vesting it with jurisdiction in these 
cases.” !S James Wilson said in Pennsyl- 
vania: “This part of the jurisdiction, | 
presume, will occasion more doubt 





5. Madison to Washington, April 16, 1787, 4 
DocuMentTarRY History oF THE CONSTITUTION 118. 

6. Hughes, Tae Supreme Court or THE UNITED 
States 3; see also, Baldwin, THe AMERICAN 
JUDICIARY 9. 

7. Kent, Memorrs anp Letters 58. 

8. Quoted in Warren, New Light on the 
History of the Federal Judiciary Act of 1789, 
37 Harv. L. Rev. 49, 124 (1923). 

9. Quoted in Warren, supra, at 124. In 
Georgia, Connecticut and Rhode Island the 
judges were chosen annually. Thorpe, CHARTERS 
AND CONSTITUTIONS, pages 531, 564, 784, 1689, 
1905, 2596, 2634, 2791, 3216, 3246, 3817; Carpenter, 
JupictiaL Tenure IN THE UnNiTep States 4. 
Madison stated in the Virginia Convention: “It 
may happen that a strong prejudice may arise, 
in some states, against the citizens of others, 
who may have claims against them. We know 
what tardy, and even defective, administration 
of justice has happened in some states.” 3 
Ex..iort’s Desates 533. 

10. Jefferson, Nores on Vircinta (3d Am. Ed 
1801) 175. 

11. Calder v. Bull, 3 Dall. 386, 398; Hughes, 


than any other part.”!9 

What another scholar found “as- 
tounding” was “not the vigor of the 
attack but the apathy of the defense”, 
and he questioned the sincerity of the 
argument of local bias because of the 
inability of the Federalists to adduce 
any specific examples of prejudice.*° 

In creating the inferior federal courts, 
Congress ironically granted them juris- 
diction over controversies between citi- 
zens of different states but denied them 
exclusive or even concurrent jurisdic- 
tion of civil cases arising under the 
Constitution, the statutes or the treaties 
of the United States. Indeed, it was not 
until 1875 that federal courts were per- 
mitted to exercise original concurrent 
jurisdiction of such suits when the 
amount in controversy exceeded 
$500.2! 

The Judiciary Act of 1789 has been 
said to have been a compromise be- 
tween the extreme Federalists’ view 
that the full extent of judicial power 
granted by the Constitution should 
be vested by Congress in the federal 
courts and the view of those who 
wished all cases to be decided first in 
the state courts and only on appeal by 
the Supreme Court.?* The compromise 
resulted, however, in the denial of the 
more logical judicial authority over 
federal questions and the inclusion of 
the more questionable jurisdiction of 
diversity cases. Thus, the mere appre- 
hension of a possibility of local bias in 
diversity cases led to this general grant 
of a jurisdiction implying a conclusive 
presumption of bias. 

It appears to have been anticipated 
by the framers of the Constitution that 
the diversity jurisdiction might eventu- 
ally be returned to the states. At least 
it was Madison’s belief “that Congress 


supra, at 12; 5 N. H. Laws 21 (1784); 5 N. H. 
Laws 89 (1785); 5 N. H. Laws 395 (1789); 
Corwin. The Progress of Constitutional Theory, 
30 Am. Hist. Rev. 514-515 (1925); Friendly, The 
Historic Basis of Diversity Jurisdiction, 41 
Harv. L. Rev. 497-498 (1928). 

12. Hughes, supra, at 12. 

13. Friendly, supra, at 496-497. 

14. Warren, supra, at 81. 

15. 3 Etxiorr’s Desates 533. Ex-United States 
Attorney General Charles Lee said in argument 
in Hepburn v. Ellzey, 2 Cranch 445, 450 (1805) 
“The jurisdiction given to the federal courts in 
cases between citizens of different states, was, 
at the time of the adoption of the Constitution, 
supposed to be of very little importance to the 
people.” 

16. 3 Ex.iorr’s Desartes 549. 

17. Id. at 556. 

18. Id. at 572. 

19. Quoted in Warren, supra, at 82 without 
indication of source. 

20. Friendly, supra, 487. 

21. See note 2, supra 

22. Warren, supra, at 131 
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would return to the state courts judi- 
cial power trusted to the federal courts 
‘when they find the tribunals of the 
states established on a good foot- 
ing’ ”.23 


II 


How valid today is the notion of 
1787 that state litigation of pecuniary 
consequence should be in the federal 
courts when there is diversity of citi- 
zenship to avoid the apprehension of 
state bias? Has the time come, which 
Madison envisaged, when the state ju- 
dicial systems have been established 
“on a good footing” and additional 
judicial power over such cases should 
be returned to them? 

The assumption that a non-resident 
will be treated unfairly in state courts 
now seems to many an unworthy re- 
proach and reflection upon our well-or- 
ganized state judicial systems. Our na- 
tional feelings, the mobility of modern 
life, interstate media of communication 
and our foreign wars all have diluted 
our state attachments. Congress has 
manifested its confidence in state courts 
not only by providing for concurrent 
jurisdiction of federal question cases 
involving more than $3,000 and ex- 
clusive state court jurisdiction of fed- 
eral question cases involving less than 
$3,000, but even more emphatically by 
prohibiting removal of Federal Em- 
ployers’ Liability Act?* and Jones Act?® 
cases where the plaintiff has chosen 
the state court. 

No one may seriously question the 
desirability of federal jurisdiction in 
any cases where actual state prejudice 
to a non-resident party may be shown 
but the ghost of state court bias does 
not appear to be sufficiently corporeal 
to warrant continuance of a wholesale 
congressional grant of diversity juris- 
diction to the federal courts upon the 
basis of presumed prejudice. 


Swift v. Tyson... 
A Federal Common Law 

During the reign of Swift v. Tyson?® 
from 1842 to 1938 another argument 
supported diversity jurisdiction by vir- 
tue of the theory that United States 
courts were charged with a special duty 
in diversity cases which required them 
to exercise an independent judgment 


in determining state law and to hold 
themselves at liberty to depart from 
the decisions of state courts. Under the 
doctrine of that case and its heirs the 
hope was that uniformity of the com- 
mon law, especially as to commercial 
transactions, might result from the 
enunciation by the federal courts of a 
“general law”. On the contrary, this 
goal was not realized. Over the years 
there developed a federal common law 
separate from state law, direct conflicts 
between state and federal courts as to 
state law, the overt nullification of state 
law, and considerable shopping by liti- 
gants for a favorable forum. 

Even during this long period when 
non-residents could with logic claim ti- 
tle to the benefits of national law ad- 
ministered by national courts, criticism 
of the federal diversity power contin- 
ued. In 1914 a committee, aiming to 
secure greater efficiency in the admin- 
istration of justice and consisting of 
Charles W. Eliot, Louis D. Brandeis, 
Moorfield Storey, Adolph J. Rodenbeck 
and Roscoe Pound, took the position 
that diversity jurisdiction constituted 
one of the principal obstacles to the at- 
tainment of that end. The committee re- 
ferred to the delay, expense, uncer- 
tainty and such local irritation that the 
usefulness of the federal courts in some 
localities had been impaired.** Charles 
Warren pointed out in 1923: 


Diverse citizenship jurisdiction in the 
Federal Courts now, in many cases, 
instead of preventing a discrimination 
against a non-citizen, results in dis- 
crimination in their favor and against 
the citizen; and instead of making one 
law for all in a State, makes different 
law for citizen and non-citizen.** 


Warren concluded: 


The original reasons, extant in 1789 
for the diverse citizenship jurisdiction 
of the inferior Federal Court, have now 
almost entirely disappeared, and this 
jurisdiction might well be radically 
cut down. . . .29 


However, throughout the reign of 
Swift v. Tyson efforts to return inher- 
ently state cases to state courts were 
thwarted by those who found the fed- 
eral law more to their liking than state 
law. 


Since Erie Railroad v. Tompkins,” 
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a federal District Court in a diversity 
case is deemed to be a court of its own 
state and the law by which the rights 
of the parties are to be determined is 
exclusively state law. No federal law, 
whether statutory or decisional is in- 
volved. As the Supreme Court has put 
it, “. . . a federal court adjudicating 
a state-created right solely because of 
the diversity of citizenship of the par- 
ties is for that purpose, in effect, only 
another court of the State”.*! 

Yet the federal courts may not deter- 
mine authoritatively the local law of 
the forty-eight states. They may specu- 
late as to what the state law may be, 





23. Frankfurter, Distribution of Judicial 
Power Between United i and State 
Courts, 13 Connett a 99, 522 (1928). See 
also Warren, supra, 

24. 35 Stat. 65, 43 USC. §51 

25. Merchant Marine Act, 1920, 41 Stat. 988, 
1007, 46 U.S.C. $688. 

26. 16 Pet. 1 (1842). 


27. Preciminary Report on THE EFFICcrENcy IN 
THE ADMINISTRATION oF Justice 28 (1914). 

28. Warren, supra, at 85. 

29. Id. at 132. 

30. 304 U.S. 64 (1938). 

31. Guaranty Trust Co. v. York, 326 U.S. 99, 
108 (1945). 
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but their decisions upon the subject are 
not controlling upon the state judiciar- 
ies and federal decisions are subject to 
the continuing possibility of being held 
erroneous at any time by subsequent 
decisions of the courts of the states. 
Henry M. Hart, Jr., and Herbert Wechs- 
ler have pointed out that “In many 
ways the worst part of the diversity 
jurisdiction is that it debases the judi- 
cial process, reducing federal judges to 
what Judge Frank has called ‘ventrilo- 
quist’s dummy to the courts of some 
particular state’-—because they lack the 
requisite authority to speak them- 
selves”.82 

During every term of the Supreme 
Court it is necessary for its Justices to 
consider petitions for certiorari in 
which the petitioner contends that the 
lower federal courts misconstrued state 
law. It may reasonably be asked what 
special aptitude members of the Su- 
preme Court have for ascertaining the 
law of each of the forty-eight states. 
Quite obviously this is not a court for 
the determination of the law of the 
states and, as has been pointed out 
many times, the Court’s consideration 
of such questions may be inimical to 
the effective discharge of its true func- 
tions. 

The theory of Erie v. Tompkins is 
that the federal judge sitting in a di- 
versity case simply looks to the state 
decision on the point at issue and fol- 
lows it. In practice, it is not so simple 
for too often there is no case in point. 
If there were, the case would probably 
not be in litigation. The consequence is 
that the federal court may neither ex- 
ercise its own judgment as to what the 
law should be nor find any reliable 
state guides as to what it is, but must 
conjecture as to whaf a state court 
would do. Its inquiries must be: Would 
the highest state court overrule an old 
and much-criticized decision? Would it 
follow a lower state court holding? 
What would it do when there is no case 
in point? 

Now that state law governs diversity 
cases, a strong and appealing argument 
may be made that this private litigation 
involving no aspects of federal author- 
ity should more appropriately be han- 
dled in state courts, whose judiciaries 
are best qualified to interpret their own 
laws. The present anomaly of the reten- 
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tion of federal diversity jurisdiction 
under the rule of Erie v. Tompkins was 
noted by Mr. Justice Frankfurter when 
he wrote: 


What with the increasing permeation 
of national feeling and the mobility of 
modern life, little excuse is left for 
diversity jurisdiction, now that Erie 
Railroad vy. Tompkins, 304 U.S. 64, 
has put a stop to the unwarranted 
freedom of federal courts to fashion 
rules of local law in defiance of local 
law.33 


Mr. Justice Jackson... 
‘Abolish Diversity Cases” 


Mr. Justice Robert H. Jackson ex- 
pressed the view that the demise of 
Swift v. Tyson ended the justification 
for continued federal court jurisdiction 
in diversity cases and that the greatest 
contribution Congress could make to 
the orderly administration of justice 
would be to abolish the jurisdiction of 
the federal courts predicated upon di- 
versity. He wrote : 


Erie R. Co. v. Tompkins did not 
end the confusion, the conflict or the 
shopping for forums. But I think it 
does end the last vestige of justification 
for continuing this system of dual 
jurisdictions based on diversity of 
citizenship. All the concern and bother 
about discrimination and advantage 
are beside the point. The whole purpose 
of diversity jurisdiction is to give one 
of the parties a better break in federal 
court than he would expect in state 
court. Take that away, use the same 
jurors, make the federal judge rule 
as a state judge would rule, and the 
purpose sought in diversity jurisdiction 
is gone. 

Moreover, confusion and conflict are 
just as inevitable under Erie R. Co. v. 
Tompkins as before. Some cases are 
now decided by federal courts on the 
basis of a theoretical “state law” which 
really does not exist because there is 
no state decision in point. Lower state 
court decisions are controlling the final 
result of litigations in federal court, 
whereas they might be overruled if 
they were rendered in the state 
system. A litigant’s chance to reach the 
Supreme Court on the question of 
whether state law is misapplied, 
though promised by the Court’s rules, 
is zero. And a flood of state litigation 
is being diverted into federal courts. 
More than half of the private civil 
litigation in federal courts today 
consists of diversity of citizenship cases, 


and many of these are brought or 
removed to federal court for the 
purpose of avoiding state court 
decisions, although only questions of 
state law are involved. This category 
of litigation increased almost 80 per 
cent between 1945 and 1950. These 
cases are the major cause of congestion 
in federal courts, preventing litigants 
with legitimate federal questions from 
obtaining early disposition of their 
federal cases. The problem of which 
court has jurisdiction and which state 
law is applicable and whether it has 
been applied exactly as a state court 
would have done, is perplexing to the 
point of frustration to any person who 
tries to solve the question in a 
particular case without the consolation 
of a retainer. A vast and utterly un- 
justifiable part of federal litigation 
concerns only the question of jurisdic- 
tion, on which great time and labor 
and expense are expended before the 
merits of a question are ever reached. 

In my judgment the greatest con- 
tribution that Congress could make to 
the orderly administration of justice 
in the United States would be to 
abolish the jurisdiction of the federal 
courts which is based solely on the 
ground that the litigants are citizens 
of different states.°4 


Justice Jackson’s ancillary argument 
that diversity cases are overburdening 
the federal courts requires qualifica- 
tion. In itself, congestion in the federal 
courts may not be a determining argu- 
ment. If diversity cases belong in the 
federal courts, any resulting congestion 
seems irrelevant. If they should be in 
state courts, their potential contribu- 
tion to state court congestion seems 
equally immaterial. To argue otherwise 
would be as logical as suggesting that, 
if admiralty cases comprised an undue 
proportion of cases in the federal 
courts, admiralty jurisdiction should 
revert to the states. 

The substantial number of diversity 
cases in the District Courts and the re- 
sulting congestion does emphasize the 
significance of the problem. It was be- 
lieved that the new doctrine of Erie v. 
Tompkins would reduce the number 
of such cases but on the contrary they 
have steadily increased. During the fis- 
cal year 1941, of 28,909 civil cases in- 

(Continued on page 278) 
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Hospitality and History: 





Impressions of the London Pilgrimage 


by Claude Pepper °* 


of the Florida Bar (Miami) 


Former Senator Pepper’s impressions of the Association’s pilgrimage 
to the home of the common law last summer are no doubt those of most 
of the members who attended the London portion of the 1957 Annual 
Meeting, although many of them might lack his ability to express his 
feelings in writing about the warm hospitality extended by our English 


hosts on that memorable occasion. 





Merry old England really crackled 
with charm and hospitality for the 
thousands of us lawyers and our ladies 
who attended the recent American Bar 
Association Annual Meeting in London. 
All over our country, in the cities and 
in the towns, returning lawyers, | am 
sure, are telling their associates about 
what delightful and friendly gentlemen 
the Lord Chancellor, the Attorney 
General, the great judges and the 
English lawyers are; and the wives and 
daughters no doubt are regaling their 
envious friends with stories about the 
lovely Queen, the gracious Queen 
Mother and the charming Prince 
Philip at the great garden party at 
Buckingham Palace. 

And as we visited for over a week 
with the English at functions and in 
their homes both in the city and in the 
beautiful countryside which they so 
generously threw open to us, and as 
we heard English judges and lawyers 
speak, two American impressions: first, 
that the English were a cold people 
and secondly, that they had no sense 
of humor, were violently shattered. On 
the contrary, we basked in the warm 
glow of their easy hospitality and we 
Americans paid tribute to the wit as 


well as the superb excellence of the 
speeches of our English brethren. We 
all returned with a new sense of close- 
ness to these great builders of our laws 
and institutions and a firmer confidence 
in their essential strength and contri- 
butions ‘o the preservation of our way 
of life in a troubled and strife-ridden 
world. 

Another impression which | think 
was effectively dispelled from our 
minds was that England was washed 
up as we might say; that her great 
days were past and that she was in the 
last struggle of her final decline as a 
great power and people. Indeed, one’s 
mind naturally does turn towards the 
past in England when there is so much 
of the old everywhere to be seen and 
history has so vividly etched its course 
across so many faces and places. For 
example, historical Westminster Hall, 
where we had the grand opening assem- 
bly of the American Bar Association on 
July 24, was built in the year 1100 and 
through the centuries the great English 
judges, familiar to every lawyer, sat 
here and built stone upon stone the 
majestic edifice of the common law 
which is the rich heritage of the 
English-speaking world and, indeed, 


free men everywhere. Further, the 
Lord Chancellor confirmed to me the 
interesting story that the great old oak 
beams which ennoble the vaulted ceil- 
ing of Westminster were taken in the 
year 1100, when Westminster was 
built, from a forest in Sussex belonging 
to the Coltharp family, and that the 
replacement beams to repair the dam- 
age Westminster suffered from German 
bombing in World War II were taken 
from the same forest which was owned 
by the same Coltharp family who owned 
it in the year 1100. Moreover, a 
member of the family was a member 
of the House of Commons both in the 
year 1100 and in the late 1940's. 

We were awed by Westminster 
Abbey dating back nearly a thousand 
years, charmed by grand old English 
country houses whose beginnings reach 
back to the fourteenth and fifteenth 
centuries. Indeed, in Yorkshire we saw 
a cathedral which was begun in the 
year 607, and at York well-preserved 
old Roman walls and gates which they 
call bars; net to speak of the monu- 
ments like Stonehenge which stretch 
back to the obscure days of antiquity 
and human sacrifice. And England is 
inordinately proud of this glorious 
past. 

The Law Society which is the or- 
ganization of the solicitors and the Bar 
Council made up of the barristers 
jointly were our hosts, and grand hosts 
they were. The Law Society, in its own 

(Continued on page 268) 
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A treatise ON THE LAW OF 
CONTRACTS. SAMUEL WILLIS- 
TON. Volume 1. Third Edition. By 
Walter H. E. Jaeger. Mount Kisco, 
New York: Matthew Bender & Com- 
pany. 1957. $20.00. Pages 826, 

In this first volume of the third edi- 
tion of Williston on Contracts, Jaeger 
has again achieved the practical ap- 


XXII, 


proach which commends his work to 
the active practitioner.' He presents 
the law of contracts essentially as it is 
and points out the trends insofar as 
these are discernible. Volume I of this 
classic treatise deals primarily with the 
fundamental concepts and the elements 
in the formation of the contract. Thus, 
Chapters 1 and 2 are entitled respec- 
tively “Definition of Terms” and “Re- 
quisites of Informal Contracts”. Here 
are defined the basic concepts such as 
“Contract” “Agreement”, 
“Bargain”, “Express and Implied Con- 
tracts”, “Quasi Contracts” and “Con- 
tracts Under Seal”, to mention only a 
few of the section headings. 

In these early pages, the outmoded 
expression “meeting of the minds” 
(still seen in the cases) is criticized : 


, “Promise”, 


The courts have stressed the classic 
concept of the agreement resulting 
from mutuality of assent, sometimes 
unrealistically described as a “meet- 
ing of the minds”, between two or more 
parties having capacity to contract and 
an obligation based on consideration or 
the form of the agreement.? 


A few pages later, in a footnote, Pro- 
fessor Max Radin is quoted: 


A number of years ago, an ingenious 
legal mythologist invented the expres- 
sion “meeting of the minds”. It made 
a profound impression on hardheaded 
practical lawyers, although it was 
slightly ludicrous if the imagery was 
carried out in detail. The phrase is 
treated with cold contempt by Willis- 
ton in his monumental work on con- 
tracts and this formal and authoritative 
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repudiation has been enshrined in the 
summary of Williston on Contracts 
which is called the Restatement." 


Perhaps this criticism may help to 
bring about the abandonment of the 
use of this unrealistic (and unneces- 
sary) cliché and the substitution there- 
for of the objective term “mutuality of 


” 
assent . 


The next three chapters deal with 
the making, duration, acceptance and 
termination of offers. In Chapter 4 of 
the new edition (S$S$61A to 61D in- 
clusive) a much-needed addition in the 
form of a detailed treatment of options 
has been introduced. An outstanding 
innovation occurs at the beginning of 
Chapter 5, namely, a careful treatment 
of the subscription and allotment of 
shares in new companies.‘ Illustrative 
of how modern the treatise has become 
is the inclusion of cases dealing with 
the latest means of telecommunication, 
as, for example, Entores, Lid. v. Miles 
Far East Corporation.® The section on 
the use of the telephone has been sub- 
stantially expanded.® 


But the gem of the entire book is 
Chapter 6, “Consideration”, which has 
been greatly expanded, covering from 
page 366 to 596, an increase of approx- 
imately sixty pages over the previous 
edition. It contains a number of entire- 
ly new sections, such as Sections 105A 
“Mutuality of Obligation”;’ 115C 
“Consideration and Tax Statutes”, 119A 
“Lack of and Failure of Consideration 
Distinguished”, 119B “Undertakings 








To Create Benefits by Will”, 135A 
“Forbearance: Relinquishment of 
Right” 135B 


Litigate or Promise To Forbear 


“Forbearance To 
”. Aside 
from these, practically all the other sec- 


and 


tions have been subjected to a thor- 
oughgoing revision with the underly- 
ing thought of 
more useful to the active practitioner. 


making the volume 
Some of the purely historical mate- 
rial on consideration formerly found 


103-103G 


been condensed and placed in the foot- 


in Sections inclusive has 


notes; however, nothing of conse- 
quence has been omitted or lost there- 
by. Much attention has been given to 
the increasingly 
and “output” 
of consideration,* 


important “require- 


ade- 


charitable 


ment” contracts, 
quacy 
subscriptions, forbearance® and pay- 
ment of interest as consideration.'° 

In Chapter 7, “Promises Without 
Mutual Assent or Consideration”, a wel- 
come innovation is the separate treat- 
ment of equitable estoppel!! and prom- 
issory estoppel!* in consecutive sec- 
tions and the many new cases that have 
been cited and discussed herein. 

Considerable attention is devoted to 
promissory estoppel in Sections 116 
and 140; aside from the obiter dictum 
regarding its use as a substitute for 
consideration, the courts have been re- 
luctant to apply it in this way except in 
cases of charitable subscriptions. A 
present trend noted in the cases is to 
estop the defendant from asserting lack 
of consideration when there has been 
a justifiable reliance on the promise 
and when a genuine hardship and in- 
justice would result from a failure to 
enforce it: “The binding thread in all 
the classes of cases which have been 
enumerated is the justifiable reliance of 
the promisee and the hardship involved 
in refusal to enforce the promise”.!* 

Chapter 7 ends with a section which 
represents such a complete revision 
that about all that remains of the orig- 





1. Cf. the review of Jaeger, Law or Con- 
Tracts (1953) by Charles S. Rhyne in 41 
A.B.A.J. 735. 

2. 1 Williston, Conrracrs (third edition) §1, 
citing Johnson & Johnson v. Charmley Drug 
Co., 11 N.J. 526, 95 A. 2d 391, in note 3 where 
the court said: “There must needs be an 
agreement — a ‘meeting of the minds’ on 
the subject matter, or there is no legally en- 
forceable obligation.” 

3. Contract Obligation and the Human Will, 
42 Cotumsra Law Rev. 575, quoted in note 12, 
ibid. §2. 

1 Williston, third edition, §69B. ; 

{1955} 2 All English Reports 493, op. cit. 
$82 note 16. 

6. Ibid. 


7. Quoti the celebrated case of Miami 
"Bo 


cores “ae ttling Co. v. Orange Crush Co., 
296 F. (5th Cir.) in text. 

8 Bagg cit §§ 104A and 115 

9. Ibid., §§ 116 and 135-136. 

10. Op. cit. §§ -121, where there is an 


extensive discussion of the present attitude of 
the courts toward the rule originally attributed 
to the decision in Pinnel’s Case, 5 Coke 117a 
(1602) and subsequently considered at length 
in the leading case, Foakes v. Beer, App. 
; ef. note 1, § 120. 


ge 619, and oe 
Curtiss Condy Co. v. Silberman, 45 F. 2d 451 
th Cir.) in note 7, same. section. 
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inal is its title “Stipulations”.'* It is 
an excellent job and covers the subject 
in every aspect. 


The author deals with the “Forma- 
tion of Formal Contracts” in the con- 
cluding chapter; in addition to the 
painstaking revision of text and foot- 
notes, two significant sections have been 
added: “Bail, Penal and Other Condi- 
tional Bonds” and “Government, Mu- 
nicipal and Private Bonds”.'® In the 
light of the ever-increasing significance 
assumed by the constantly mounting 
bond issues, the author’s pre-occupa- 
tion with the latter of these two new 
sections should be readily understood 
by the reader. 


In this chapter, another outstanding- 
ly useful improvement appears, namely, 
a table showing the status of the seal in 
each jurisdiction of the United States 
and indicating the respective statutory 
periods of limitation together with code 
citations.!® Thus, not only is the com- 
mon law presented, but applicable stat- 
utes are noted. 


The citations in the footnotes have 
been arranged alphabetically by states; 
federal cases begin with the decisions 
of the Supreme Court of the United 
States followed by the other federal 
cases. In many instances, a paragraph 
is used to introduce a new jurisdiction, 
often with a quotation from the opin- 
ion or a brief digest. These give ample 
evidence of the author’s apparent be- 
lief in the validity of the premise that 
one good opinion is more expressive 
of the law and of greater use to the 
lawyer than a host of case references. 


Just as many new legal periodicals 
have appeared since the end of the war, 
so too have citations to them been mul- 
tiplied in the third edition of the treat- 
ise. This is in keeping with the ten- 
dency of the courts; even the Supreme 
Court of the United States cites law 
review articles today, although many 
of the courts still hold fast to the prop- 
osition that “the law is in the cases”. 
But the growing recognition of the util- 
ity of the commentator is based on the 
realization that he brings together the 
cases thus facilitating and expediting 


the practicing lawyer’s research. Of 
course, this presupposes ample library 
facilities; in this regard, few lawyers 
are so blessed as the members of the 
District of Columbia Bar. 

As to the form: A newer and more 
legible typography greatly facilitates 
use of the text and footnotes. Italics 
have been eliminated and far less punc- 
tuation is used than in the previous 
editions. More paragraphing has been 
introduced in both text and footnotes 
which greatly improves the appearance 
of the individual page. 

There are occasional instances of 
duplication or repetition, or of the in- 
clusion of opinions based on common 
law precepts since changed by statute. 
However, these may have been deemed 
necessary, or perhaps it was unavoid- 
able since this is essentially a reference 
work rather than a text; principles 
adumbrated in decisions by courts as 
applicable to the common law, as, for 
instance, in the case of sealed instru- 
ments, may be persuasive as precedents 
in other situations or even in other 
jurisdictions. In any event, these 
in no way detract from the excellence 
or usefulness of this magnum opus. 

Professor Samuel Williston, the 
“Grand Old Man of Contract Law”, 
has for more than half a century been 
the dean of writers on and teachers of 
this subject. It is not going too far to 
say that he is the “Father of the Mod- 
ern Law of Contracts”. A sure sign of 
the world wide recognition achieved by 
this great scholar and teacher is the 
universal and continuing citation and 
quotation of the treatise by the various 
courts all over the United States as well 
as in Great Britain, Canada, Australia 
and other parts of the British Com- 
monwealth. Actually, these citations 
have become so numerous that they are 
not even indicated in the present edi- 
tion. “Williston” and “Contracts” have 
become synonymous. 

No higher compliment could be paid 
the latest edition than to say that it is 
worthy of its predecessors and of Wil- 
liston himself. 

CHar.es S. RHYNE 
Washington, D. C. 





14. Op. cit. § 204A. 
15. Op. cit. §§ 220A and B respectively. 


16. Op. cit. § 219A. Table of Statutory Pro- 
visions on Seal, page 794. 
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[yrernationaL GOVERNMENT, 
Third Edition. Clyde Eagleton. New 
York: The Ronald Press Company. 
1957. $6.50. Pages xxi, 665. 

The title of this book should not put 
anybody off. International government, 
as here presented, does not mean 
“world government”, which “still lies 
in the unseen future” (page 553). It 
means, rather, the rule of law in inter- 
national relations. 


The author, Professor of Interna- 
tional Law at New York University, 
traces the growth of the community of 
nations and the development of inter- 
national law (pages 3-52); discusses 
the rights and duties of states and of 
individuals under international law 
(pages 53-154) ; describes the process- 
es of international administration, leg- 
islation and adjudication (pages 155- 
236) ; appraises, in general terms, the 
operations of the League of Nations, 
the United Nations and the Specialized 
Agencies (pages 237-448); and con- 
cludes with a separate study of the 
problem of war (pages 449-583). He 
appends the texts of the League Cov- 
enant, the Dumbarton Oaks Proposals, 
the U. N. Charter, the Statute of the 
International Court of Justice and an 
excerpt from a U. N. Report on Fac- 
tors Indicative of the Attainment of 
Independence or of Other Separate 
Systems of Self-Government (pages 
585-650) . 


The university student will find here 
the materials he requires as a prelim- 
inary to advanced courses in interna- 
tional law and international organiza- 
tion, and “the general reader, increas- 
ingly concerned with the United Na- 
tions and the search for international 
peace and security”, will do well to ac- 
cept the author’s offer (page 2) of “a 
rounded survey of the forces and de- 
velopments in which he is interested”. 


Readers of the JouRNAL may be in- 
clined to run quickly through the first 
sixteen chapters of International Gov- 
ernment and to focus their attention on 
the last three chapters (“The United 
Nations: Settlement of Disputes”; “The 
United States: Control of War”; and 
“Plans, Problems, and Trends”). Many 
of them will agree with the following 
statement, in the last paragraph of the 
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book under the heading “Legal Order”: 


Until sovereign states are willing to 
accept limitations upon their freedom 
of action, a strong international system 
cannot be built; and until peoples are 
ready to submit to international law 
and government, their states cannot 
act. 


Epcar TURLINGTON 
Washington, D. C. 


The DEMOCRATIC AND THE AU- 
THORITARIAN STATE: ESSAYS IN 
POLITICAL AND LOGICAL THE- 
ORY. By Franz Neumann. Edited and 
with a preface by Herbert Marcuse. 
Glencoe, Ill.: The Free Press and the 
Falcon’s Wing Press. 1957. $6.00. 
Pages x, 304. 


Anyone who knew personally the 
late Franz Neumann was aware, with- 
out the necessity of reading his works, 
that he was a strongly convinced be- 
liever in political democracy and, cor- 
respondingly, an opponent of authori- 
tarianism and totalitarianism. Though 
he doubtless retained some modicum of 
the inflexibility of a person trained in 
German legal studies, the element of 
virtue in the quality ensured a pre- 
dilection for rigorous reasoning. His 
convictions consequently rested on sol- 
id rational foundations. Complement- 
ing and even transcending this basic 
strength was a personal charm, cosmo- 
politan in the best sense, marked by a 
graceful scholarship and a formidable 
but unostentatious erudition. Inevitably 
his writings display much of the same 
qualities. 

A “Selected Chronological Biblio- 
graphy” of the writings of Franz Neu- 
mann appears as part of an editorial 
apparatus at the end of the volume here 
under consideration. It is a volume of 
selections planned by Professor Neu- 
mann but in the event issued posthu- 
mously. No quarrel can be had with 
the choice. Several items, owing to 
length, could not have been reprinted, 
more especially the well-known solid 
volume Behemoth, once revised and 
several times translated into other lan- 
guages. Of the titles selected for the 
present book, Professor Neumann him- 
self had chosen eight, to which the ed- 
itor has added two, as well as wisely 
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deciding to reproduce as “Notes on the 
Theory of Dictatorship”, an unfinished 
manuscript. 


Not only is the title of Professor 
Neumann’s book particularly apt in re- 
flecting his basic convictions; the fre- 
quency with which the words power 
and freedom recur in the individual 
titles, and even more in the course of 
the several discussions, is an indication 
of the persistence with which the true 
subject of political science is main- 
tained to be that of the reconciliation 
of authority and liberty. There is no 
tendency to accept the proposition that 
because the formula is well worn it is 
outworn. The persistence might, if nec- 
essary, have been defended on the basis 
of another well-worn dictum, that of 
John Stuart Mill, which has it that on 
all great subjects—he was of course, 
speaking of liberty—much remains to 
be said. Professor Neumann amply 
demonstrates this. He is far from being 
disposed to feel, as is unfortunately too 
often the case, that the high wave on 
which natural science is riding should 
be allowed to sweep political science in 
its wake. He discusses natural science 
in a most sympathetic and enlightening 
manner but he warns, at the beginning 
and later, that political science differs 
in its fundamental character from na- 
tural science, the particular subject 
matter of the former, “power relation- 
ships”, being impossible—even if de- 
sirable—to measure, as in the case of 
the latter. 


Professor Neumann, as might be an- 
ticipated, insists on the importance of 
careful effort to define freedom. Though 
he does not in so many words dis- 
tinguish the denotation and the con- 
notation of the term, he accomplishes 
from the beginning the same end by 
means of other distinctions and, espe- 
cially, by insistence on the primacy yet 
inadequacy of “juridical liberty”. This 
he defines in the context of life within 
the state as absence of coercion, feel- 
ing apparently no need for the further 
refinement of distinction between re- 
straint and constraint. Assumption of 
the context clearly eliminates technic- 
ally the question of other things an 
individual may be free from; but Pro- 
fessor Neumann does not operate with- 
in such rigid limits. In his great con- 





cern for what the individual is free 
for, he incorporates within the concept 
of political freedom a wide variety of 
other considerations. Thus, a notewor- 
thy paper has to do with “Economics 
and Politics in the Twentieth Century”. 
However, Professor Neumann’s basic 
concern is with the paramountcy of the 
moral over the economic and the po- 
litical. He is apparently unwilling, even 
for purposes of clarification, to recog- 
nize that the denotation of the term 
liberty, the negative concept of absence 
of restraint or constraint by law, is 
morally neutral. Though argument may 
be made that this conclusion has didac- 
tic advantage which ultimately serves 
the cause of the moral, Professor Neu- 
mann is characteristically too much 
concerned with what may be danger- 
ous to democracy to follow this path. 
His careful, and even elaborate, anal- 
ysis of positive law carries him from 
the beginning beyond the confines of 
the negative; so that his conclusion 
from the inadequacy of a juridical no- 
tion of liberty involves a stronger than 
intellectual obligation to widen the 
concept of freedom. This is effected 
through integrating into the concept 
the additional elements of the cogni- 
tive, which furnishes the knowledge of 
nature and history necessary to dis- 
cover the way to freedom, and the voli- 
tional, which, since man needs his own 
efforts to reach freedom, leads in prin- 
ciple to democracy “as that political 
system which permits the maximization 
of political freedom”. 


Comment in detail on Professor Neu- 
mann’s central thesis or on the details 
of his provocative discussions would 
far exceed reasonable limits of space. 
The essays can be highly recommended 
to be read themselves. The going is not 
altogther easy. In the matter of form, 
the English, while clothing with consid- 
erable neatness the carefully worked 
out thoughts, is in a measure marred— 
except where there has been translation 
by another hand from the German—by 
manifest Europeanisms. On the other 
hand, the rigor with which the thought 
has been distilled demands an attention 
to substance so concentrated as to tend 
to transcend automatically questions of 
style. The collection of studies is a 
worthy monument to a scholar whom 
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this country may legitimately and 
warmly claim. 


R. K. Goocu 


Department of Political Science 
University of Virginia 


The PRESIDENCY IN THE 
COURTS. By Glendon A. Schubert, Jr. 
Minneapolis: University of Minnesota 
Press. 1957. $5.50. 

This work, as stated in its introduc- 
tion, purports to “Describe not what 
the President can do and does, but 
rather what the judges say he can do”. 
In reality it seems to be concerned 
more with what the courts say the Pres- 
ident can not do, and points out the 
comparatively few instances in which 
presidential action has been held void. 

The author says that a decade was 
consumed in preparing, working and 
reworking the material and text. The 
painstaking exhaustiveness of the dis- 
cussions give credence to this statement 
and indicate that he has explored every 
available source bearing on the sub- 
jects treated. Citations are given of all 
the cases, statutes, executive proclama- 
tions and orders discussed and a table 
of cases, subject guide and numerous 
footnotes are included in the volume. 

The book is definitely not a “law 
book”, nor is it written from the legal 
viewpoint. Its chief value to the legal 
profession may be that it reflects the 
lay concept of the relation between the 
Presidency and the courts. In many in- 
stances the decisions of inferior fed- 
eral courts are seemingly accorded as 
much dignity as those of the Supreme 
Court and dissenting opinions are giv- 
en undue weight. The legal conceptions 
of the functions of the three branches 
of government are obscured as well as 
the distinctions between a “political” 
question in the sense of that which 
deals with the science of government, 
and “political” as describing partisan 
action. There is also a failure to recog- 
nize the ancient maxim, silent leges in- 
ter arma, and to realize that in a state 
of war or of national emergency ordi- 
nary legal usages may not be adequate 
and that unusual and extra-legal meas- 
ures must be employed. 


The Supreme Court is indirectly 
criticized because, for one reason or 
another, it refused to decide cases 


involving conflicts between personal 
rights and national requirements until 
after the cessation of a state of war, 
even though the text had pointed out 
previously the inability of the Court to 
enforce its decisions under such con- 
ditions, vide the celebrated Merryman 
case. 


There is a great deal of historical 
and informational value in the book. It 
traces the development of executive 
proclamations and orders, the rule- 
making authority, and the gradual and 
necessary delegation of powers to sub- 
ordinates and to administrative agen- 
cies. It is divided into convenient chap- 
ters devoted to such specific subjects 
as the President in his role as manager 
of public personnel and of the public 
domain, his conduct of foreign rela- 
tions, his functions as commander in 
chief and the legal sources of Presiden- 
tial power. The recapitulation chapter 
gives a valuable and concise review of 
the matters previously treated more ex- 
tensively. From it the reader may get 
the pith of the work and gain a bird’s- 
eye view of the subjects treated. 


The value of this book as a historical 
work may be affected by the personal 
bias of an author who describes Robert 
E. Lee as “a notorious traitor”, and its 
literary attractiveness by the use of 
such terms as “conceptualized”, “max- 
imization” and the introduction of 
“impredictable” into our language. 
The lawyer may also look askance at 
such expressions as: “Whatever may 
be the myths of the common lawyer”, 
and “having thus gone through the 
ritual of maintaining the dignity of 
judicial office and the independence of 
the judiciary”. 

Possibly such denunciations, such 
excursions into advanced semantics 
and a thumbnail sketch of how others 
view our profession may be good for 
the legal ego and the discipline of the 
judicial soul. 

Stuart B. CAMPBELL 
Wytheville, Virginia 


Procepure BEFORE THE IN- 
TERNAL REVENUE SERVICE. By 
Edgar J. Goodrich and Lipman Red- 
man: Published by the Committee on 
Continuing Legal Education of the 
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American Law Institute Collaborating 
with the American Bar Association. 
1957. $3.00. Pages 205. 

This is the third (revised) edition 
of a very helpful book. It is one in a 
series of handbooks published under 
the sponsorship of the Committee on 
Continuing Legal Education on the 
theme of what the general practitioner 
should know about federal taxation. 

The book is a particularly valuable 
tool for the general practitioner and 
even the “tax specialist” will derive a 
great deal from it. It covers the phases 
of Internal Revenue organization and 
operations of greatest interest to the 
general practitioners, namely those re- 
lating to the federal income tax. Topics 
covered include organization of the 
Internal Revenue Service, admission to 
practice before the Service, processing 
an income tax return through the 
Service (including audit procedures 
and negotiation and settlement of 
cases), handling fraud cases, and mis- 
cellaneous procedures including rul- 
ings, offers in compromise, claims for 
refund, tax liens, payment of interest, 
etc. The book is written primarily for 
lawyers and describes procedures 
which will be of greatest usefulness in 
the lawyer’s practice. 

The value of the book lies primarily 
in three attributes: its compactness, its 
completeness and the personal observa- 
tions of the authors. The unusual 
feature about this book when first 
issued was that so much material was 
collected and co-ordinated for ready 
reference in one small volume. The tax 
specialist who knows the complexities 
of tax procedures and the difficulty of 
correlating them can be amazed that 
this subject is treated in one book of 
approximately 200 pages. Yet the book 
covers all important phases of proce- 
dures that the general practitioner 
should know. There are, of course, 
some procedures that the authors have 
treated only lightly, such as how the 
taxpayer's attorney can help his case 
when it is under review in the Region- 
al Commissioner’s Office. Such matters 
invariably involve judgment and the 
“feel of the case” rather than pre- 
scribed procedures. 

On the other hand, the book is par- 
ticularly valuable because the authors 


March, 1958 - Vol. 44 251 











Books for Lawyers 





have included comments and sugges- 
tions as to procedures and practices 
based on experience not found in the 
rule book. This material may be the 
most important part of the book to the 
general practitioner who can profit 
from the experiences of others. Ex- 
amples include the authors’ suggestions 
for requesting a pro npt audit where 
there is good business reason for 
expeditious action, considerations in- 
volved as to whether to request the 
issuance of a deficiency notice and skip 
the preliminary stages of conferences 
with the Revenue Agent and Group 
Supervisor, the circumstances to be 
taken into account looking toward 
early settlement of tax cases, how to 
offset a deficiency and overassessment 
in order to obtain a net bill in the case 
of related taxpayers, considerations as 
to whether or not a request for ruling 
should be filed, and the value of in- 
formally obtaining the views of Reve- 
nue officials before filing a request. 


Of course in presenting such per- 
sonal comment and results of experi- 
ence, the authors court the danger that 
others will disagree with their views 
or may have had different experiences 
as to the same points. Here judgment 
and evaluation are involved. For ex- 
ample, the authors have a fairly exten- 
sive discussion of fraud cases, extensive 
that is considering the proportion of 
the book devoted to fraud cases as 
compared with the existence of such 
cases in the experience of the general 
practitioner. Those concerned, how- 
ever, with fraud cases would undoubt- 
edly want greater coverage of the sub- 
ject. (The Committee on Continuing 
Legal Education has published a 
separate book on Criminal Aspects of 
Tax Fraud Cases {August, 1957], by 
Boris Kostelanetz and Louis Bender.) 
However, for the general practitioner, 
the material would seem to be sufficient 
to raise the questions which the general 
practitioner should consider and in- 
dicate the need for care and caution 
in this area, together with some prac- 
tical suggestions. In this latest revised 
edition, the authors indicate that there 
has been a change in government atti- 
tude or policy toward fraud cases, 
namely, that whereas previously before 
a case would be presented to a grand 
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jury, it was required that there exists 
a reasonable likelihood of securing a 
conviction, now, according to the au- 
thors, it is sufficient for presentation 
of a case to the grand jury if there is 
a reasonable likelihood of getting an 
indictment. The authors qualify this 
statement by saying that this change 
of policy is indicated by the experience 
of some practitioners. While no such 
change of policy has been officially 
announced, it is at least of sufficient 
importance for the practitioner to be 
aware of the fact that some persons in 
this field feel, from their own experi- 
ence, that there has been such a shift 
of policy which may be dangerous to 
a client. 


This new edition has also been 
brought up to date by descriptions of 
recently adopted practices of the Reve- 
nue Service. These include permitting 
a taxpayer to petition for Washington 
consideration of a request for approval 
of a pension plan when there is dis- 
agreement with the views of the Pen- 
sion Group in the District Director’s 
Office, and establishment of the position 
of conference co-ordinator in order to 
make the informal conference system 
in the field audit divisions more 
effective. It is unfortunate that the 
authors could not indicate the results 
of these two innovations in Revenue 
procedure; their silence apparently 
indicates the authors’ commendable 
desire to withhold judgment until more 
experience has been gained. In connec- 
tion with the new position of Confer- 
ence Co-ordinator, however, the authors 
might have more clearly indicated one 
phase of the responsibility of the Con- 
ference Co-ordinator which should be 
of particular interest to the lawyer, 
namely, that in setting conferences, 
the Conference Co-ordinator may hold 
the conference himself or select a 
Group Supervisor other than the ex- 
amining officers’ Group Supervisor to 
hold the conference where the taxpayer 
indicates that the examining officer’s 
Group Supervisor has already made up 
his mind about the case and an in- 
dependent conferee is necessary. The 
extent to which a Conference Co-ordi- 
nator will listen to this request by a 
taxpayer apparently will vary in the 
different districts and may depend 


upon the personalities of the parties 
involved. The authors’ failure to em- 
phasize this point may indicate that, 
in their experience, Conference Co- 
ordinators will generally not give much 
weight to such a request. 

The general practitioner should not 
regard this book as containing all he 
may need to know on the detailed 
handling of a particular case but as 
a handy reference book or quick work- 
ing tool. It should be a very important 
part of his desk reference set. Unfortu- 
nately, the book has no index (al- 
though of course it has a table of con- 
tents) and therefore its greatest useful- 
ness can come only from a reading of 
the book so that you are acquainted 
with its contents for later reference. 

NorMAN A. SUGARMAN 
Cleveland, Ohio 


‘The GUILTY AND THE INNO. 
CENT: MY FIFTY YEARS AT THE 
OLD BAILEY. By William Bixley. 
New York: Philosophical Library. 
1957. $6.00. Pages 176. 

Here is a fresh viewpoint from which 
to examine the story of some of the 
most famous cases heard in England’s 
Central Criminal Court during the past 
half century. Some of these cases are 
familiar to us from the biographies 
and autobiographies of the judges or 
the famous barristers involved, but 
here we have the calm recital of a 
public servant participant who was a 
supervisory attendant until his retire- 
ment in June of 1956 and whose ob- 
servant impressions help us to live 
through the horrors of crime and to 
watch the demeanor of the fiendish and 
foul men and women who stood defi- 
antly or abjectly in the dock. 

Samples are given from all six of the 
English classes of offenses from mur- 
der, blackmail and fraud fo treason 
and espionage. There is first a recital 
of some of Old Bailey’s old history 
with the cruel and unusual punish- 
ment meted out in past centuries to 
our current years when “the entire 
spirit and method of ministerial justice 
now bears little relation to that of the 
cruel and intolerant years of the Court’s 
infancy”. We read of Captain Kidd, 
Jonathan Wild and others whose trials 
were famous in those days. 
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Most of the cases treated are, of 
course, murder in all varieties, but 
“The Fatal Glitter of Gold” furnishes 
strange tales of crooked financiers: 
Thomas Farrow, Horatio Bottomley, 
Gerald Lee Bevan and Clarence Hatry 
are among the leading characters in 
these sordid tangles of fortune. 


The spy cases are dramatic. Colonel 
Carl Lody, Dr. Hermann Goertz, Karl 
Druecke, Karl Richter and Joseph Jan 
Vanhove are instances of those caught 
during war time. Of great legal interest 
was the case of William Joyce (Lord 
Haw Haw) about whose citizenship 
argument abounded. “The tangle of 
nationality—actual, adopted, claimed 
and rejected—was unravelled to the 
satisfaction of the jury who found him 
guilty”. The ninety-minute trial of Emil 
Fuchs with his plea of guilty to the 
charge that he had told the Russians the 
method of making the atomic bomb, 
was short, dramatic and far-reaching 
in its implications for, says the author, 
Fuchs was “without doubt the greatest 
political criminal in history, for he 
altered the international scene, founded 
a new situation in the eternal war of 
power, and caused consternation in the 
chancellories of a score of capitals”. 
He, it will be recalled, was not hanged 
because Russia then was an ally, but 
he received the maximum penalty of 
fourteen years. 


The common notion about the Lon- 
don police is that they are always un- 
armed. This is generally so on their 
normal beats, but they are fully armed 
when out to meet “people with guns”. 


The author comments on the change 
of forensic style that has taken place 
in the half century of his experience. 
The days of brilliant rhetoric are over. 
He also notes a change in the criminal 
class which, he believes, is now re- 
cruited from all branches of society 
rather than just from the dregs. He 
has carried with him from his days 
amidst all these varieties of sordidness 
a wholesome respect for judge and 
counsel and, in particular, for the jury 
even to the extent of an extreme con- 
clusion that “there has never been and 
never can be, a wrongful acquittal”. 
He ends with due tribute to those im- 
mortal jurymen who sat at the trial of 


William Penn and William Mead and 


who, as the Old Bailey marble tablet 
reminds us, refused to give a verdict 
against them, although locked up with- 
out food for two nights and fined for 
their verdict of not guilty. 

Lester E, DENONN 
New York, New York 


ScientiFic EXAMINATION OF 
YOCUMENTS. By Ordway Hilton. 
Chicago: Callaghan & Company. 1956. 
$15.00. Pages 333. 

This reviewer had the privilege of 
hearing a lecture on questioned docu- 
ments at Northwestern University not 
so long ago by Mr. Hilton, whose head- 
quarters are in New York City. Mr. 
Hilton impressed me then as a highly 
qualified examiner of questioned docu- 
ments, and his new book demonstrates 
a comprehensive knowledge of the sub- 
ject. The book is dedicated to Elbridge 
W. Stein, likewise an examiner of 
questioned documents, and a number 
of the interesting exhibits are credited 
by Mr. Hilton to the files of Mr. Stein. 


It seems to this reviewer that it 
would be well worth while for all law- 
yers and bankers to study this work. 
Mr. Hilton set himself the task of dis- 
cussing “all aspects of a questioned 
document problem in such a way as 
to be of greatest value to attorneys and 
investigators”, and it is apparent that 
he has done a very creditable job. 
The text is easily read and followed, 
and the numerous examples that are 
pictured impress the points that the 
text makes. To those who like “who- 
dunits” this volume will be of especial 
interest; for the work of Mr. Hilton 
and other examiners in this field is 
not only to determine whether or not 
a particular writing is genuine or 
spurious, but to collate the reasons for 
the conclusions, and by appropriate 
demonstrations by enlarged photo- 
graphs and other mechanical methods 
to demonstrate the soundness of their 
conclusions to court or jury. 


Such a work as this would seem 
highly necessary to lawyers and other 
investigators because it contains cave- 
ats against careless handling of the 
material under investigation, and ex- 
plains the proper ways to best preserve 
the evidence for critical scientific in- 
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vestigation. Even if one has had ex- 
perience in a few cases of this type, 
this book will point out new avenues 
of investigation and scientific possibili- 
ties of establishing the correct solution 
to the problem. Of course, it is much 
better for the examiner not to know 
the desired result when he undertakes 
the examination, for then he can be 
completely objective and fortify his 
conclusions. Mr. Hilton points out that 
all the problems in this field cannot be 
solved even by the most competent 
workman and the application of the 
most scientific methods. This writer 
recalls consulting Mr. Tyrell, of Mil- 
waukee, a noted expert in this field, 
about a questioned signature on a stock 
certificate, and being informed by Mr. 
Tyrell that he believed the signature to 
be genuine but that he felt it would 
be so difficult to prove that the ex- 
aminer would be vulnerable to cross- 
examination and of no practical help. 
Mr. Hilton points out that “effective 
presentation of this evidence in a trial 
is a matter which requires co-ordinated 
effort between the document examiner 
and the trial attorney”. 

An example of the difficulties in this 
field is revealed in numerous passages. 
For instance: 


What appears to be the obvious 
solution may not always be the correct 
answer. For example, the deepest 
colored line often appears on top even 
though it was written first. Some of 
the more common criteria of sequence 
follow. In general, when one fluid ink 
crosses another, the last stroke spreads 
out microscopically along the first line 
leaving a clear indication of the order 
of writing (Figure 11), but modifying 
conditions such as two very weak 
intersecting lines may result in a 
crossing without any physical evidence 
of which was first. Likewise, there may 
be a narrowing or actual break in the 
ink stroke which crosses fresh type- 
writing due to the repelling effect of 
the oily typewriter ink (Figure 12). 
This same phenomenon often occurs 
when fluid ink writing touches a 
freshly written ball point pen stroke. 
In the case of two intersecting pencil 
strokes, the fine microscopic striations 
within the line of the first writing may 
be interrupted at the point of inter- 
section; while those of the second line 
continue without a break across the 
crossing. 


The comprehensive coverage of this 
volume is indicated by reference to a 
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part of the subjects treated: 


Instruments and materials used to 
prepare documents; changes and alter- 
ations in documents; damaged docu- 
ments; clues and facts for the 
investigator, identification of hand- 
writing, signatures, hand lettering, 
typewriting, check writing, adding 
machines, and printing identification. 
Other problems involve inks; ball point 
pens; charred documents, mimeograph 
and other office duplicating methods; 
addressing stencils and plates; hand 
stamps, paper examination, postal 
cards; cardboard; blotters; carbon 
papers; and seals and other authen- 
ticating devices. 


What this reviewer particularly ap- 
preciated was the generous reference 
to source materials and other writings 
on the subject. The index shows care- 
ful preparation and is helpful. 

Erwin W. RoEMER 
Chicago, Illinois 


How TO HANDLE TAXES IN A 
LAW PRACTICE. By William J. Casey. 
New York: Institute for Business Plan- 
ning, Inc. 1957. Pages 228. 

“This little book undertakes to do 
a relatively simple job. It seeks to give 
the general practitioner a point of de- 
parture, an initial reference, a check 
list which will alert him to the tax 
implications inherent in the types of 
transactions which are likely to come 
into the law office engaged in general 
practice.” 


This little book is 228 pages long. 
The Internal Revenue Code covers 929 
pages, which of course does not include 
the regulations, rulings or court de- 
cisions. It is obviously impossible, in 
a book of this size, to include the rules 
of tax law on every type of transaction 
that may be brought to the attention of 
a general practitioner. 

The settled rules of tax law are avail- 
able to every practitioner. His need is 
not for a book that restates these laws, 
but for a book which highlights the 
danger areas known to and tax savings 
possibilities used by the experienced 
tax lawyer. Three chapters of this book, 
in all too brief form, accomplish this 
end. The chapters on doing business, 
wills and estates are exceedingly well 
written and can be of use to every 
general practitioner. 

There is an excellent discussion of 
the tax savings inherent in family 
partnerships. The tax rules relating to 
antenuptial agreements and divorces 
are well summarized. The majority of 
the other chapters are principally re- 
statements of rules of tax law. The 
absence of an index greatly reduces 
the usefulness of the volume. 

The chapters which cry out for ade- 
quate tax planning advice, such as 
those dealing with the formation of 
partnerships, and the formation, re- 
organization and liquidation of cor- 
porations, contain fairly complete 
check lists, but suffer from improper 
emphasis. Thus, the principal problem 





facing the lawyer forming a corpora- 
tion is exactly what assets to put in 
and to what extent he can use debt 
instead of equity financing. The gen- 
eral rules regarding these matters are 
set forth, but no practical examples or 
advice are given. The principal prob- 
lem in drafting the more complex 
partnership agreement is the retirement 
provision. The book provides little 
help on this at all. 

The book is extremely weak on col- 
lapsible corporations, corporate re- 
organizations, the one-month liquida- 
tion, fringe benefits, purchases and sale 
of businesses and loss corporations. 

The shortness of the book precludes 
the inclusion of any practical examples 
or forms which would assist the general 
practitioner in translating technical tax 
language into documents for which he 
can charge fees. No practitioner can 
go wrong if he carefully reads and 
comprehends the particular chapter re- 
lating to the transaction at hand. It is 
unlikely that he will learn how to do 
the job so much as what not to do. In 
the final analysis, therefore, the author 
has accomplished his end; he has pro- 
vided a check list. It is disappointing 
that every chapter is not more like 
those on how to do business, wills and 
estates, and it is hoped that there will 
be a later edition carrying the tech- 
nique of those chapters throughout the 


book. 


Jackson L. BouGHNER 
Chicago, Illinois 





Make Your Hotel Reservations Now! 


The Eighty-First Annual Meeting of 
the American Bar Association will be 
held in Los Angeles, California, August 
25-29, 1958. Information with respect 
to the schedule of Section meetings 
appears at page 49 in the January, 
1958, issue of the JOURNAL. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 24, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 25. 
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Requests for hotel reservations should 
be addressed to the Reservation De- 
partment, American Bar Association, 
1155 East Sixtieth Street, Chicago 37, 
Illinois, and should be accompanied by 
payment of the $10.00 registration for 
each lawyer for whom a reservation 
is requested. Be sure to indicate three 
choices of hotels and give us your 
definite date of arrival as well as prob- 
able departure. All space in the Statler, 
Ambassador and Biltmore Hotels is 
now exhausted. Sleeping accommoda- 


tions are still available in the following 
hotels: Alexandria, Beverly Hilton, 
Chapman Park, Gaylord, Hayward, 
Hollywood Plaza, Hollywood Roosevelt, 
Mayflower, New Clark, Park Wilshire, 
San Carlos and Savoy Plaza. Reserva- 
tions will be confirmed approximately 
ninety days before the meeting con- 
venes. 

More detailed announcement with 
respect to the making of hotel arrange- 
ments can be found in the January 
issue of the JouRNAL at page 50. 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
deportation 

Heikkinen v. United States, 355 U.S. 
273, 2 L. ed. 2d 264, 78 S. Ct. 299, 26 
U. S. Law Week 4075. (No. 89, de- 
cided January 6, 1958.) On writ of 
certiorari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed. 

This decision reversed the conviction 
of an alien for willful failure to depart 
and willful failure to make timely ap- 
plication in good faith for travel docu- 
ments after he had been ordered to 
leave the country. 

The petitioner was a native of Fin- 
land who entered the United States 
from Canada in 1916, and who, except 
for trips abroad, has since resided in 
this country. He was ordered deported 
in 1952 because of his membership, 
from 1923 to 1930, in the Communist 
Party. The present case arose in 1953 
when he was indicted on two counts, 
one charging him with willful failure 
to leave the country within six months 
after issuance of the deportation order, 
the other charging willful failure to 
make timely application in good faith 
for travel documents within six months 
after the deportation order. He re- 
ceived a jury trial and was convicted 
on both counts. The Court of Appeals 
affirmed. 

The Supreme Court reversed on the 
ground of insufficient evidence. The 
Court’s unanimous opinion was writ- 
ten by Mr. Justice WuittaKer. The 
Court ruled that the evidence was in- 
sufficient for conviction on the first 
count (willful failure to leave the coun- 
try) because there was no indication 
in the record that any country was 
willing to receive the petitioner. “There 
can be no willful failure to depart until 
‘the country willing to receive the alien 
is identified’, said the Court, citing 
United States v. Spector, 343 U.S. 169, 
171. 





: Reviews in this issue by Rowland Young. 








As for the second count (willful 
failure to make application for travel 
documents), the Court considered a 
letter from an officer of the Immigra- 
tion Service, written in April, 1952, to 
the petitioner which had informed him 
that “Arrangements to effect your de- 
portation pursuant to such order are 
being made and when completed you 
will be notified when and where to 
present yourself for deportation”. 
Petitioner said that he had not applied 
for travel documents, since he had been 
“waiting for instructions from the Im- 
migration authorities”. The Court con- 
cluded that this evidence was not sufh- 
cient to show a willful failure to com- 
ply with the statute. 

The case was argued by David Rein 
for the petitioner and by J. F. Bishop 
for the respondent. 


Antitrust law 
tie-in sales 

Black v. Magnolia Liquor Company, 
Inc., 355 U. S. 24, 2 L. ed. 2d 5, 78 
S. Ct. 106, 26 U. S. Law Week 4009. 
(No. 14, decided November 12, 1957.) 
On writ of certiorari to the United 
States Court of Appeals for the Fifth 
Circuit. Reversed. 

At issue here was the suspension of 
the respondent’s wholesale liquor per- 
mit by the Alcohol and Tobacco Tax 
Division of the Internal Revenue Serv- 
ice for having made “quota sales” of 
alcoholic beverages in violation of 
Section 5(a) and (b) of the Federal 
Alcohol Administration Act. 

It appeared that two brands of 
whisky were in short supply while a 
brand of gin and another brand of 
whisky were poor sellers. In order to 
increase its sales of the two poor sell- 
ers, the respondent required retailers 
to purchase them in order to obtain the 
brands that were in short supply. The 
agency found that this constituted 
making “quota sales” within the mean- 
ing of the statute, adversely affected 


George Rossman 
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the sales of competing brands and “ex- 
cluded, in whole or in part, distilled 
spirits . . . offered for sale by other 
persons in interstate commerce”. The 
Court of Appeals held that, while the 
sales were undoubtedly tie-in sales, 
they did not violate the act. The Court 
apparently relied upon the fact that 
Sections 5(a) and (b) are headed 
“Exclusive outlet” and “Tied house”. 
The Court felt constrained to read the 
act narrowly, and it set aside the 
agency's order since the retailer in- 
volved was not a “tied house” or an 
“exclusive outlet”. 

Speaking for a unanimous Supreme 
Court, Mr. Justice DoucLas reversed. 

The Court declared that the “fair 
meaning” of the statute governed and 
it was “too clear for extended argu- 
ment that the tied-in sale, though it 
falls short of creating an exclusive out- 
let and a permanently ‘tied house,’ 
violates the Act”. 

The case was argued by Daniel M. 
Friedman for the petitioner and by 
Moise S. Steeg, Jr., for the respondent. 


Commerce... 
motor carriers 

American Trucking Associations, Inc. 
v. United States, Railway Labor Execu- 
tives’ Association V. United States, 355 
U. S. 141, 2 L. ed. 2d 158, 78 S. Ct. 
165, 26 U. S. Law Week 4027. (Nos. 
6 and 8, decided December 9, 1957.) 
On appeals from the United States 
District Court for the District of 
Columbia. A firmed. 

The central question in this case was 
whether a railroad subsidiary may 
operate a motor carrier service that is 
not auxiliary to or supplemental of the 
parent railroad’s services. The Court 
held that under the circumstances of 
the case, the subsidiary might. The 
decision turned on the proper in- 
terpretation of Sections 5(2)(b) and 
207 of the Interstate Commerce Act. 
Section 207 deals generally with appli- 
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cations for certificates of convenience 
and necessity. Section 5(2)(b) deals 
with consolidation, merger, acquisition 
and lease of carriers. When the trans- 
action involves a railroad seeking to 
operate a motor carrier service, the 
Interstate Commerce Commission is 
not empowered to issue a certificate 
“unless it finds that the transaction 
proposed” not only is in the public 
interest but “will enable such [ railroad ] 
carrier to use service by motor vehicle 
to public advantage in its operations 
and will not unduly restrain competi- 
tion”. 

Rock Island Motor Transit, a wholly 
owned subsidiary of the Rock Island 
Railroad, purchased a motor freight 
line running between Silvis, Illinois, 
and Omaha, Nebraska, in 1941. Its 
operating certificate, issued under Sec- 
tion 5(2) (b), restricted it to services 
auxiliary to those of the railroad. In 
1954, under Section 207, the I.C.C. 
granted Motor Transit a certificate for 
unrestricted operations along the route. 
The appellants attacked the order, 
arguing that the Commission is re- 
quired to limit service by a railroad- 
owned motor carrier to service auxiliary 
to that of its parent. A three-judge 
District Court upheld the issuance of 
the certificate. 

The Supreme Court spoke through 
Mr. Justice CLARK in affirming. The 
Court pointed out that Section 207 
contains no language that even hints 
at any mandatory limitation to service 
that is auxiliary, while nothing in the 
legislative background of Section 5(2) 
(b) indicates that it was intended to 
be a limitation on the general pro- 
visions of Section 207. The Court read 
Section 5(2)(b) as a “guiding light” 
to the Commission, not a rigid limita- 
tion: while the Commission must take 
cognizance of the National Transporta- 
tion Policy and apply the Act as a 
whole, said the Court, it is within its 
statutory authority when in the public 
interest it occasionally departs from 
the auxiliary and supplemental limita- 
tions of Section 5(2) (b) in a 207 
proceeding. The Court read the evi- 
dence as indicating a serious need for 
so-called “peddle traffic” along the 
route, which was the sort of traffic that 
Motor Transit was prepared to provide 
and could not provide profitably if it 
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was restricted to auxiliary services. 

Mr. Justice DouGLas dissented with- 
out opinion. 

The cases were argued by Peter T. 
Beardsley and Edward J. Hickey, Jr., 
for the appellants and by Robert W. 
Ginnane and A. B. Howland for the 


appellees. 


Constitutional law... 
double jeopardy 

Green v. United States, 355 U. S. 
184, 2 L. ed. 2d 199, 78 S. Ct. 221, 
26 U. S. Law Week 4062. (No. 46, 
decided December 16, 1957.) On writ 
of certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Reversed. 

The petitioner, one Green, was in- 
dicted on two counts, one charging 
that he had committed arson by 
maliciously setting fire to a house, the 
other that he had caused the death of 
a woman by this alleged arson, which, 
if true, amounted to murder in the first 
degree. After the evidence had been 
presented at the trial, the judge in- 
structed the jury that it could find 
Green guilty of arson under the first 
count and guilty of either first or sec- 
ond degree murder under the second 
count. The jury found Green guilty of 
arson and second degree murder but the 
verdict was silent on the charge of first 
degree murder. Green was sentenced to 
one to three years’ imprisonment for 
arson and to five to twenty years for 
murder in the second degree. He 
appealed the second degree murder 
conviction and the Court of Appeals 
reversed on the ground that the ele- 
ments of second degree murder were 
lacking and the conviction was there- 
fore not supported by the evidence. 
The Court of Appeals remanded for a 
new trial. At the second trial Green 
was found guilty of first degree mur- 
der and was given the mandatory death 
sentence. He appealed, the Court of 
Appeals rejecting his defense of former 
jeopardy, relying on Trono v. United 
States, 199 U.S. 521. 

The Supreme Court reversed in an 
opinion written by Mr. Justice BLack. 
The Court reviewed the historical back- 
ground of the double jeopardy rule 
and concluded that Green was in “direct 
peril of being convicted” for first 
degree murder at his first trial, and the 


jury’s failure to convict of that offense 
was “an implicit acquittal on the 
charge of first degree murder”. The 
Court rejected the Government’s theory 
that Green “waived” his constitutional 
defense to a second prosecution by 
making an appeal. It is “wholly fic- 
tional” the Court decided, to say that 
he chose to forgo his constitutional 
defense in order to secure a reversal 
of an erroneous conviction on the lesser 
offense. The Court considered the 
Trono-case at length, but refused to 
extend that decision beyond its “*pecu- 
liar factual setting”. 

Mr. Justice FRANKFURTER, joined by 
Mr. Justice Burton, Mr. Justice CLARK 
and Mr. Justice HARLAN, wrote a dis- 
senting opinion. This opinion also 
spent some time canvassing the history 
of the doubie jeopardy provision, dis- 
agreeing with some of the Court’s con- 
clusions. The dissent took the position 
that when the first jury found the de- 
fendant guilty of arson and of second 
degree murder, it found him guilty of 
all the elements necessary to convict 
him of first degree murder, and the 
judge’s erroneous instruction permitted 
the jury to render an irrational verdict. 
The question was indistinguishable 
from that in Trono, which should have 
been followed, the dissent declared. 

The case was argued by George Blow 
and George Rublee II for the petitioner 
and by Leonard B. Sand for the »re- 
spondent. 


Constitutional law... 
freedom of speech 

Staub v. City of Baxley, 355 U. S. 
313, 2 L. ed. 2d 302, 78 S. Ct. 277; 26 
U.S. Law Week 4079. (No. 48, decided 
January 13, 1958.) On appeal from the 
Court of Appeals of the State of 
Georgia. Reversed. 

The Court in this case held an ordi- 
nance of the Town of Baxley, Georgia, 
unconstitutional as a prior restraint on 
freedom of speech. The ordinance re- 
quired a license of any person who 
seeks to solicit memberships in “any 
organization, union or society of any 
sort which requires from its members 
the payment of membership fees, dues, 
or is entitled to make assessment 
against its members”. The ordinance 
required detailed information about 
the nature of the organization as well 
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as information about the person solicit- 
ing memberships. It was provided that 
the Mayor and Council should pass 
upon applications, and, if the applicant 
was an employee of the organization 
for which memberships were being 
solicited, the ordinance purported to 
require a $2,000 annual permit fee and 
a $500 fee for each member obtained. 


The appellant, a salaried employee 
of the International Ladies Garment 
Workers Union, was convicted of vio- 
lating the ordinance after she talked to 
several employees of a local factory, in 
their homes, about joining the union. 
She contended that the ordinance 
“shows on its face that it is repugnant 
to and violative of the Ist and 14th 
Amendments”. The Georgia Court of 
Appeals affirmed the conviction, hold- 
ing that appellant should have attacked 
specific sections of the ordinance in- 
stead of the regulation as a whole and 
further that she was in no position to 
claim that the ordinance was invalid 
since she had made no effort to comply 
with it. 

The Supreme Court reversed, speak- 
ing through Mr. Justice WHITTAKER. 
The Court pointed out that the appel- 
lant was not accused of any act against 
the peace, good order, or dignity of the 
community—she was simply charged 
and convicted for “soliciting members 
for an organization without a Permit”. 
This amounted to a prior restraint 
upon freedom of speech, the Court 
said, noting that the permit is not to 
be issued as a matter of course, but 
only upon the affirmative action of the 
Mayor and the city council. “It thus 
makes enjoyment of speech contingent 
upon the will of the Mayor and council 
of the city, although that fundamental 
right is made free from congressional 
abridgment by the First Amendment 
and is protected by the Fourteenth 
from invasion by state action”. 


Mr. Justice FRANKFURTER, joined by 
Mr. Justice CLARK, wrote an opinion 
dissenting on the theory that the state 
courts had acted on adequate state 
procedural grounds in denying the 
appellant relief. If the appellant’s 
pleadings had conformed to the state 
requirements, the dissent argued, the 
ordinance might have been construed 
so as to render it unobjectionable. 


The case was argued by Morris P. 
Glushien for the appellant and by J. H. 
Highsmith for the appellee. 


Constitutional law .. . 
registration of 
ex-convicts 

Lambert v. California, 355 U. S. 
225, 2 L. ed. 2d 228, 78 S. Ct. 240, 
26 U. S. Law Week 4059. (No. 47, 
decided December 16, 1957.) On ap- 
peal from the Superior Court of the 
State of California in and for the 
County of Los Angeles. Reversed. 

This decision held unconstitutional a 
Los Angeles Ordinance requiring ex- 
convicts remaining in the city for more 
than five days to register with the 
police. 

The ordinance, Section 52.38(a) of 
the Municipal Code, makes it unlawful 
for “any convicted person” to be or 
remain in Los Angeles for a period of 
more than five days without register- 
ing, and it requires any such person 
living outside the city to register if he 
comes into the city five or more times 
a month. 


The appellant had been a resident of 
Los Angeles for seven years. She had 
not registered with the police although 
within that period she had been con- 
victed of forgery. Arrested on sus- 
picion of another offense, she was 
charged with a violation of the regis- 
tration law and, over timely objections 
that the ordinance was unconstitutional, 
she was fined $250 and placed on pro- 
bation for three years. The Appellate 
Department of the Superior Court held 
that there was no merit in the con- 
stitutional challenge and affirmed de- 
nial of a motion for arrest of judgment 
and a new trial. 

The Supreme Court reversed on 
appeal, speaking through Mr. Justice 
Douc.as. The Court held that the ordi- 
nance violated due process of law. 
on . we deal here with conduct that 
is wholly passive—mere failure to reg- 
ister”, the Court said. There was no 
showing that the appellant knew of the 
registration requirement or had an 
opportunity to know of it, the Court 
went on, and when she became aware 
of it, she was given no opportunity to 
comply with the law. “We believe that 


actual knowledge of the duty to regis- 
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ter or proof of the probability of such 
knowledge and subsequent failure to 
comply are necessary before a convic- 
tion under the ordinance can stand”, 
the Court concluded. 


Mr. Justice BurTOoN noted his dis- 
sent on the ground that, “as applied 
to this appellant, the ordinance does 
not violate her constitutional right”. 


Mr. Justice FRANKFURTER, joined by 
Mr. Justice HARLAN and Mr. Justice 
WHIvTAKER, wrote a dissenting opin- 
ion which argued that this ordinance 
was no different from many other stat- 
utes requiring registration under pen- 
alty for failure to comply. The dissent 
expressed the belief that “the present 
decision will turn out to be an isolated 
deviation from the strong current of 
precedents—a derelict on the waters of 
the law”. 


The case was argued by Samuel C. 
McMorris for the appellant and by 
Phillip E. Grey for the appellee. . 


Corporations... 
service of process 


McGee v. International Life Insur- 
ance Company, 355 U. S. 220, 2 L. ed. 
2d 223, 78 S. Ct. 199, 26 U. S. Law 
Week 4073. (No. 50, decided December 
16, 1957.) On writ of certiorari to the 
Court of Civil Appeals of Texas, First 
Supreme Judicial District. Reversed 
and remanded, 


The Court here upheld a California 
statute subjecting foreign corporations 
to suit in California on insurance con- 
tracts with California residents even 
though the corporations cannot be 
served with process in that state. 


One Franklin purchased a life insur- 
ance policy from the respondent’s pred- 
ecessor in 1944, In 1948, the respond- 
ent assumed the insurance obligations 
of the predecessor and mailed a re- 
insurance certificate to Franklin in 
California. He accepted the policy and 
paid premiums by mail from California 
to respondent’s offices in Texas. When 
he died in 1950, the respondent refused 
to pay the claim, contending that the 
insured had been a suicide. The bene- 
ficiary obtained a judgment in Califor- 
nia under the statute in question. Un- 
able to collect the judgment, she filed 
suit on it in Texas, but the Texas courts 
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refused to enforce the judgment, hold- 
ing that it was void under the due 
process requirements of the Fourteenth 
Amendment. Apparently the respond- 
ent has never solicited or done business 
in California except for the policy in- 
volved here. 

The Supreme Court’s opinion re- 
versing was delivered by Mr. Justice 
Brack. The Court ’yased its decision 
on the theory that due process was 
satisfied if the suit “was based on a 
contract which had substantial con- 
nection” with California. Since the 
contract was delivered in California, 
the premiums had been mailed from 
there and the insured was a California 
resident at the time of his death, the 
Court had no trouble in seeing a “sub- 
stantial connection”. The Court pointed 
out that there was nothing to indicate 
that the respondent had not had ade- 
quate notice of the suit or sufficient 
time to prepare its defenses. 

The Cuter Justice took no part in 
the consideration or decision of the 
case. 

The case was argued by Arthur J. 
Mandell for the petitioner and by 
Stanley Hornsby for the respondent. 


Criminal law... 
Assimilative Crimes Act 


United States v. Sharpnack, 355 
U. S. 286, 2 L. ed. 2d 282, 78 S. Ct. 
291, 26 U. S. Law Week 4099. (No. 35, 
decided January 13, 1958.) On appeal 
from the United States District Court 
for the Western District of Texas. Re- 
versed and ‘remanded. 

In this decision, the Court upheld 
the constitutionality of the Federal 
Assimilative Crimes Act which makes 
subsequently enacted state criminal 
laws applicable to federal enclaves 
within the several states. 

The appellee was indicted for sex 
crimes involving two boys in violation 
of the Assimilative Crimes Act (18 
U.S.C. §13) and a Texas statute that 
had been enacted after Congress had 
adopted the Assimilative Crimes Act. 
The offense allegedly was committed 
in 1955 at Randolph Air Force Base, 
admittedly a federal enclave subject to 
18 U.S.C. §13. The District Court dis- 
missed the indictment on the ground 
that Congress “could not legislatively 
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assimilate and adopt criminal statutes 
of a state which are enacted by the 
state subsequent to the enactment of 
the Federal Assimilative Statute”. 


On appeal, Mr. Justice BurTON re- 
versed and remanded for the Supreme 
Court. The Court reasoned that, since 
Congress could adopt a criminal code 
for each federal enclave and might 
copy the criminal laws of the several 
states in doing so, and might renew 
the assimilation at will, it was within 
its authority in assimilating the state 
criminal law prospectively. “Rather 
than being a delegation by Congress of 
its legislative authority to the States”, 
said the Court, “it is a deliberate con- 
tinuing adoption by Congress for fed- 
eral enclaves of such unpre-empted 
offenses and punishments as shall have 
been already put in effect by the re- 
spective States for their own govern- 
ment”, 


Mr. Justice DoucLas, joined by Mr. 
Justice BLACK, wrote a dissenting opin- 
ion which argued that, just as Congress 
could not delegate its policy-making 
functions to the President or to some 
federal agency, it could not delegate it 
to the states. Citing the Schechter case, 
the dissent declared that the vice in 
that holding was not that the President 
had received delegated authority, but 
that Congress had abdicated its law- 
making functions. ; 


The case was argued by Beatrice 
Rosenberg for the appellant and by 
Joel W. Westbrook for the appellee. 


Criminal Law... 
murder without malice 

Alcorta v. Texas, 355 U. S. 28, 2 
L. ed. 2d 9, 78 S. Ct. 103, 26 U. S. 
Law Week 4010. (No. 139, decided 
November 12, 1957.) On writ of 
certiorari to the Court of Criminal 
Appeals of Texas. Reversed and re- 
manded. 


In this brief per curiam opinion, the 
Supreme Court reversed denial of a 
writ of habeas corpus to a man con- 
victed of murder by a Texas court. At 
his trial, the man had tried to invoke 
a Texas statute treating homicide under 
the influence of a “sudden passion aris- 
ing from an adequate cause” as “mur- 
der without malice”, punishable by a 





maximum sentence of five years’ im- 
prisonment. 

The facts of the case read like the 
libretto of I Pagliacci, the accused 
having stabbed his wife when he caught 
her in a parked automobile with an- 
other man, who was the only eye wit- 
ness to the killing. At the trial, the 
suspected paramour testified that he 
had simply driven the wife home from 
work once or twice and that they had 
been only casual friends. The jury 
found the defendant guilty of murder 
with malice and fixed his punishment 
at death. 

Later, the eye witness confessed that 
he had indeed been the paramour of 
the wife. The defendant then brought 
this suit for habeas corpus. At a hear- 
ing, the prosecuting attorney admitted 
that he had told the witness not to tell 
the defendant about his illicit relations 
with the wife and not to volunteer any 
information about the relations but to 
answer truthfully if specifically asked. 
Nevertheless, the judge denied the writ 
and the state Court of Criminal Appeals 
also refused to issue it. 


The Supreme Court reversed and 
remanded, declaring that the witness’s 
false testimony had plainly been seri- 
ously prejudicial and tended squarely 
to refute the husband’s claim that he 
had had adequate cause for a surge of 
“sudden passion” when he killed his 
wife. “If petitioner’s defense had been 
accepted by the jury, as it might well 
have been if Castilleja had not been 
allowed to testify falsely, to the knowl- 
edge of the prosecutor, his offense 
would have been reduced to ‘murder 
without malice’ precluding the death 
penalty . . .”, the Court observed. 

The case was argued by Fred A. 
Semaan and Raul Villarreal for the 
petitioner and by Roy R. Barrera and 
Hubert W. Green, Jr., for the re- 
spondent. 


Criminal law... 
perjurious record 

United States v. Shotwell Manufac- 
turing Company, 355 U. S. 233, 2 
L. ed. 2d 234, 78 S. Ct. 245, 26 U. S. 
Law Week 4054. (No. 1, decided 
December 16, 1957.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Seventh Circuit. Judg- 
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ment vacated and cause remanded. 

This was an unusual case. On the 
Solicitor General’s motion, the Court 
remanded the cause to the District 
Court because of newly discovered 
evidence indicating that the decision 
of the Court of Appeals had been based 
upon a perjurious record attributable 
to the respondents. 

In 1948, according to the respond- 
ents’ version of the facts, they had 
approached the Deputy Collector of 
Internal Revenue at Chicago and volun- 
tarily disclosed that they had evaded 
income taxes, seeking to take advan- 
tage of the Treasury’s “voluntary dis- 
closure policy” in effect between 1945 
and 1952. In 1953, they were brought 
to trial for the tax evasion and were 
convicted in spite of their contentions 
that they were entitled to immunity 
from prosecution because of their 
voluntary and timely disclosure to the 
Deputy Collector. 

The District Court denied motions 
to dismiss and to suppress the evidence 
obtained from their disclosures. The 
Court of Appeals affirmed as to the 
dismissal motion but reversed as to the 
suppression motion, and the Govern- 
ment petitioned for certiorari. Then the 
Government obtained affidavits from 
two employees of the defendant firm 
which in effect alleged that the “volun- 
tary disclosure” of tax evasion had 
been made solely for the purpose of 
“fixing” the defendants’ tax difficulties. 
The affidavits also hinted at collusion 
on the part of employees of the Col- 
lector’s office. 

Speaking for the Supreme Court, 
Mr. Justice HARLAN declared that the 
new evidence cast “the darkest shadow” 
upon the truthfulness of the defend- 
ants’ witnesses at the trial, and, if true, 
amounted to an attempt to perpetrate 
a fraud upon the courts. The bona 
fides of the disclosure of tax evasion 
to the Treasury was the sole issue in- 
volved in the suppression hearings and 
the issue on which the outcome of the 
case turned in the Court of Appeals, 
the Court said. “It is plain that either 
the testimony in the District Court was 
untrue or these affidavits themselves 
are the product of fraud. One thing is 
clear. This Court cannot be asked to 
review the decision of the Court of 
Appeals until these charges have been 





resolved.” If it received the case now, 
the Court added, it might very well be 
lending itself to the consummation of 
a fraud to which the Court of Appeals 
was already an unwitting victim. In 
remanding, the Court limited the addi- 
tional evidence to be heard by the 
District Court to the suppression issue. 

Mr. Justice Back, joined by the 
Cuter Justice and Mr. Justice Doue- 
LAS, dissented vigorously, arguing that 
the Court was permitting the Govern- 
ment to introduce new evidence in an 
effort to save a conviction it lost in the 
Court of Appeals—a violation of the 
spirit, if not the letter, of the protection 
against double jeopardy. The dissent 
contended that there should be a new 
trial. 

The case was argued by Philip Elman 
for the petitioner and by George B. 
Christenson for the respondents. 


Government contracts... 
burden of proof 

United States v. New York, New 
Haven and Hartford Railroad, 355 
U. S. 3, 2:1. od. 28 267, 76'S. 
212, 26 U. S. Law Week 4049. ( No. 45, 
decided December 16, 1957.) On writ 
of certiorari to the United States Court 
of Appeals for the First Circuit. Re- 
versed and remanded. 

The issue here was whether the 
Government or the railroad had the 
burden of proof on an alleged over- 
charge for wartime freight. 

The General Accounting Office deter- 
mined that the Government had been 
overcharged $1,025.26. When the re- 
spondent did not refund this amount 
on demand, the Government exercised 
its right, under Section 322 of the 
Transportation Act of 1940, to deduct 
the overpayments from a subsequent 
bill. The respondent filed suit under 
the Tucker Act, and the question arose 
whether the Government had to prove 
that it had been overcharged or the 
carrier that its charges were correct. 
The District Court ruled that the Gov- 
ernment had the burden of proof, since 
it was attempting to “set off” a claim. 
The Court of Appeals affirmed. 

Mr. Justice BRENNAN spoke for the 
Supreme Court in reversing. The his- 
tory of Section 322 persuaded the 
Court that the carrier had the burden 
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of proof. Prior to the enactment of 
that section, the Court found, the 
Government had protected itself against 
overpayments for transportation 
charges by not paying the bills until 
they had been audited. When charges 
were questioned, the carrier had to 
justify them, and, if the matter was not 
settled administratively and the carrier 
sued, it was the carrier’s duty to sus- 
tain the burden of proof. Section 322 
was enacted, according to the Court’s 
review of the legislative history, at the 
instigation of the railroads to provide 
a means by which the railroads could 
receive payment more promptly. Under 
the old system, there was a long delay 
in payment while the Government 
audited the charges. Section 322 pro- 
vides for payment “upon presentation 

. prior to audit or settlement by 
the General Accounting Office” and the 
Section goes on to enact that the 
Government may deduct overpayments, 
established in the audit, from sub- 
sequent bills. The Court concluded that 
the purpose of Section 322 was solely 
to aid the railroads to secure prompt 
payment of their charges and the bur- 
den of the carriers to establish the 
correctness of their charges continued 
unabridged. 


The Court rejected the argument 
that the position of the United States 
as a shipper is not different from that 
of a private shipper, saying that the 
Government’s statutory right of set-off 
was intended to be the equivalent of 
its previous right to withhold payment 
until the carrier had proved the cor- 
rectness of the charges. 


Mr. Justice FRANKFURTER noted his 
dissent “on the basis of the opinion of 
Chief Judge Magruder” in the Court 
of Appeals. 


The case was argued by Alan S. 
Rosenthal for the petitioner and by 
Edmund M. Sweeney for the re- 


spondent. 


Labor law... 
state injunctions 
Youngdahl v. Rainfair, Inc., 355 
U. S. 131, 2 L. ed. 2d 151, 78 S. Ct. 
206, 26 U. S. Law Week 4031. (No. 11, 
decided December 9, 1957.) On writ 


of certiorari to the Supreme Court of 
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Arkansas. Judgment vacated and cause 
remanded. 

This was another case on the ill- 
defined border between the exclusive 
jurisdiction of the National Labor 
Relations Board in labor disputes 
affecting interstate commerce and the 
jurisdiction of the courts of a state to 
enjoin violence. 

The respondent was a Wisconsin 
corporation which owned a clothing 
factory in Wynne, Arkansas, a town of 
about 4,000. The Amalgamated Cloth- 
ing Workers of America sought to 
become the bargaining representative 
for the factory’s hundred-odd_ em- 
ployees, most of them women. In order 
to force unionization of the plant, some 
of the employees went on strike and 
established a picket line in the street 
in front of the factory. The pickets 
shouted insults at the nonstriking em- 
ployees and in general behaved in a 
boisterous manner. On one occasion, 
the tires of an automobile belonging 
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to the daughter of the plant manager 
were slashed. At another time, some- 
one threw a five-foot black snake 
through the glass of a window in the 
plant. These were apparently the most 
violent acts, the pickets in general con- 
tenting themselves with shouted insults 
and threats. The local Chancery Court 
granted an injunction forbidding not 
only the threats and intimidation of 
the employees, but also all picketing 
or patrolling of the premises. The state 
supreme court affirmed. 

The Supreme Court of the United 
States, speaking through Mr. Justice 
Burton, vacated the state judgment, 
weighing respondents’ contention that 
the record showed a pattern of violence 
so enmeshed in the picketing that all 
of the strikers’ organized conduct had 
to be enjoined against the petitioner’s 
contention that there was no violence 
and no threat of it. The Court placed 
some emphasis upon the fact that 
Wynne is not an industrial metropolis. 


“When, in a small community, more 
than 30 people get together and act 
as they did here”, the Court said, “and 
heap abuse on their neighbors and 
former friends, a court is justified in 
finding that violence is imminent”. 
The Court ruled that the injunction 
was too broad, however, since it pro- 
hibited peaceful picketing as well as 
the acts of intimidation and threats of 
violence. The parts of the injunction 
prohibiting peaceful picketing were 
set aside and the cause was remanded. 


The Cuter Justice, Mr. Justice 
Brack and Mr. Justice Doucias 
noted that they would have reversed 
the judgment in its entirety and re- 
manded for dismissal of the injunction 
on the ground that Congress had given 
the National Labor Relations Board 
exclusive jurisdiction. 


The case was argued by William J. 
Isaacson for the petitioners and by 
J. L. Shaver for the respondent. 
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Administrative Law ... 
Jencks rule 


The Court of Appeals for the District 
of Columbia Circuit has extended the 
Jencks rule (Jencks v. U.S., 353 U.S. 
657) to administrative proceedings. It 
has remanded a proceeding involving 
the Communist Party to the Subversive 
Activities Control Board with a direc- 
tion that the Board permit the Party’s 
attorneys to examine two reports pre- 
pared for the FBI by one of the Gov- 
ernment’s witnesses before the Board. 

The reports fitted squarely within 
the Jencks rule: they were written, con- 
temporaneously prepared reports of 
occurrences by the witness, concerned 
matters about which the witness testi- 
fied, and were sought by the other side 
for the purposes of impeachment. The 
reports, incidentally, were furnished by 
the FBI to the Board, which examined 
them in camera and decided not to per- 
mit the Party to see them. The only 
difference was that the Jencks doctrine 
was pronounced in a criminal case, 
and the instant proceeding was admin- 
istrative. 

The Court reasoned that the Party 
could have obtained the reports if the 
proceeding were civil, under Rule 34 
of the Federal Rules of Civil Procedure, 
or if the proceeding were criminal, 
under the Jencks decision and the post- 
Jencks act, 18 U.S.C.A. $3500. The 
Court concluded from this that pro- 
duction of the reports should be “one 
of the fundamentals of fair play in an 
administrative proceeding”. 

Summing up, the Court declared: 
“We hold that, where the Government 
places on the stand a witness who 
testifies about an event long past, and 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


What’s New in the Law 


The current product of courts, 








it is shown that this witness at or about 
the time of the event made a written 
report to the Government concerning 
that event, and the testimony is ma- 
terial, and the credibility of the witness 
in her testimony upon this precise 
point is attacked, the Government upon 
demand must produce the report made 
by the witness. We think simple justice, 
the fundamentals of fair play, require 
no less.” 

Production of another document was 
denied by the Court. This was a report 
apparently made by an FBI agent from 
an oral report of one of the witnesses, 
and because it was not the witness’ own 
report, but that of the person to whom 
he spoke, production was denied. 


(Communist Party of the United States 
of America v. Subversive Activities 
Control Board, United States Court of 
Appeals, District of Columbia Circuit, 
January 9, 1958, Prettyman, J.) 


Attorney and Client... 
contingent fee contract 

An attorney who breaches a contin- 
gent fee contract by failing to discharge 
his full obligation under it is not en- 
titled to recover for services performed 
prior to the breach, a California court 
has held. 

The disappointed attorney had agreed 
to handle litigation for a contingent 
fee and also to conduct or defend an 
appeal, at the option of the client. The 
attorney recovered a substantial judg- 
ment for the client, but when the appeal 
came, and after he had performed some 
appeal services, he asked the client for 
$2,000, and necessary costs, to con- 
tinue. A disagreement ensued, from 
which the client emerged with other 
counsel. The attorney then sued the 
client for $51,720 and got a judgment 
for $12,825, the amount the trial court 
decided would compensate him for 
services rendered. 

The California District Court of 
Appeal for the Second District re- 
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versed. It held that the attorney’s de- 
mand for an additional fee for the 
appeal constituted a breach of the con- 
tingent fee contract and that the attor- 
ney was entitled to nothing. Applying 
the law of contracts, the Court declared 
that when one party repudiates an 
obligation to render personal services, 
he cannot hold the other party to his 
reciprocal obligations. 

The Court differentiated the case 
from one where an attorney has ren- 
dered partial services under a con- 
tingent fee contract and is ready and 
willing to continue. In such a case, 
the Court said, the attorney is entitled 
to the value of his services to the date 
of discharge. 


(Moore v. Fellner, California District 
Court of Appeal, Second District, 
December 2, 1957, Shinn, J., 318 P. 2d 
526.) 


Civil Procedure ... 
new trial 


The Supreme Court of Pennsylvania 
has granted a new trial in a cross- 
complaint type personal injury suit on 
the ground that one of the original 
plaintiffs, who was later added as a 
defendant, did not receive a sufficient 
explanation that his attorney, who also 
represented the other plaintiffs, had 
been placed in a position of represent- 
ing conflicting interests. Two judges 
dissented. 

Procedurally, the case presented a 
not-unique pattern. An automobile 
owner-driver and two passengers sued 
a traction company for personal in- 
juries. They were all represented by 
the same lawyer. The defendant joined 
the owner-driver as an additional de- 
fendant. As a result of special jury 
findings and verdicts, judgments were 
entered against the traction company 
and the owner-driver of $100 for one 
passenger and $10,500 for the other. 
The traction company moved for a 
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What’s New in the Law 


new trial, but the owner-driver, al- 
though jointly liable under the verdict, 
filed no post-trial motion. The trial 
judge, regretting that he had not ex- 
plained the situation to the owner- 
driver, granted a new trial because the 
owner-driver had not been given “the 
chance to make an informed choice” 
as to whether he wished to continue 
with the same counsel who also repre- 
sented persons who had a judgment 
against him. 

The Supreme Court affirmed, holding 
that the trial judge had not abused his 
discretion in awarding the new trial. 
A trial judge has an “immemorial 
right” to grant a new trial in the inter- 
ests of justice, even when neither 
party so moves, the Court declared. 

Although the Court did not search 
the basic ethical question presented, it 
said that the lawyer was placed by the 
verdicts in a position of representing 
conflicting interests, contrary to Canon 
6, and that the situation was one where 
the full disclosure required by that 
canon would not rectify the conflict. 
“Obviously”, the Court stated, “the at- 
torney cannot serve the opposed inter- 
ests of his two clients fully and faith- 
fully. The ancient rule against one’s 
attempting to serve two masters inter- 
poses.” 

The two dissenters pointed out that 
it was not necessary for a defendant to 
be represented by counsel so long as 
he is informed of his opportunity to 
employ one. They said that in the in- 
stant case the owner-driver was actually 
represented. They asserted that the 
raajority’s rule would hamper the ad- 
ministration of justice in joint trials 
of suits arising from the same accident 
and that the grant of a new trial was 
unfair to the two passenger-plaintiffs. 


(Jedwabny v. Philadelphia Transporta- 
tion Company, Supreme Court of Penn- 
sylvania, October 10, 1957, rehearing 
denied November 1, 1957, Jones, C. J., 
135 A. 2d 252.) 


Criminal Law .. . 
vague speed law 
A speed law enacted by the New 
York legislature in 1946 is just too 
vague and meaningless to be constitu- 
tional as a criminal statute, the Court 


of Appeals of New York has ruled. 
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The statute provides: “No person 
shall operate a motor vehicle or motor 
cycle upon a public highway at such 
a speed as to endanger the life, limb or 
property of any person, nor at a rate 
of speed greater than will permit such 
person to bring the vehicle to a stop 
without injury to another or his prop- 
erty”. 

The first prohibition of the statute, 
the Court declared, is “truly meaning- 
less because there is no such thing as 
a motor vehicle speed incapable of 
endangering life, limb or property”. 
The second prohibition, the Court con- 
tinued, amounts “to saying that if, 
under any circumstances, the driver is 
unable to bring his car to a stop with- 
out injuring someone or something, he 
has been driving too fast”. Neither 
prohibition established a_ sufficiently 
clear and positive standard, the Court 
concluded. 

Looking at legislative history and 
background, the Court found the statute 
stemmed from a recommendation of a 
governor’s conference, which urged a 
law “declaring that a speed greater 
than that which is reasonable and pru- 
dent under the conditions is a viola- 
tion”. But, the Court declared, the 
language used in the statute was far 
removed from this. 


(New York v. Firth, Court of Appeals 
of New York, December 5, 1957, Des- 
mond, J., 3 N.Y. 2d 472, 168 N.Y. S. 2d 
949, 146 N.E. 2d 682.) 


Labor Law... 
injunctions 

The Court of Appeals for the Second 
Circuit has adhered to its holding that 
the Taft-Hartley Act neither impliedly 
nor pro tanto repeals the no-injunction 
provisions of the Norris-LaGuardia 
Act, even though the injunction is 
sought to halt a violation of a collective 
bargaining contract. 

But the Supreme Court of California, 
in a similar situation, has ruled that 
while a state court must apply federal 
substantive law, it is free to give in- 
junctive relief for violation of a no- 
strike agreement. 

In the Second Circuit case there 
was a peaceful strike, although the 
contract between the employer and the 
union provided for “no strikes, lock- 
outs or stoppages of work” during the 


life of the agreement. The trial judge 
enjoined the union from picketing or 
striking. The Second Circuit reversed. 

The problem, the Court stated, was 
accommodating the two statutes. The 
employer urged that the answer was 
furnished by the United States Supreme 
Court’s decision in Textile Workers 
Union of America v. Lincoln Mills of 
Alabama, 353 U.S. 448. Norris-La- 
Guardia, 29 U.S.C.A. §104, deprives 
federal courts of jurisdiction to issue 
injunctions prohibiting peaceful strikes 
in cases “involving or growing out of 
any labor dispute”. On the other hand, 
Taft-Hartley, 29 U.S.C.A. §185, pro- 
vides that “suits for violation of 
[labor] contracts . . . may be brought 
in any district court of the United 
States having jurisdiction of the parties. 

.” The Second Circuit, along with 
the First, has previously declared that 
Taft-Hartley does not by this provision 
impliedly repeal Norris-LaGuardia 
(Alcoa S.S. Company v. McMahon, 
173 F. 2d 567), but in Lincoln Mills 
the Supreme Court said that the quoted 
section of Taft-Hartley was more than 
procedural; it said that it granted sub- 
stantive federal rights and the Court 
permitted a union to compel, by a suit 
in the federal court, an employer to 
submit to arbitration in accordance 
with a clause in the contract. 

But the Second Circuit could not see 
the parallel of Lincoln Mills with the 
instant case. A refusal to arbitrate, in 
contradistinction to a peaceful strike, 
is not activity protected by the Norris- 
LaGuardia Act, the Court said. Thus, 
the Court concluded, Lincoln Mills did 
not involve the issue in the present case. 

The Court also rejected the employ- 
er’s argument that the case was distin- 
guishable from the cases in which the 
First and Second Circuits have held 
that Taft-Hartley did not effect a 
partial repeal of Norris-LaGuardia. The 
distinction urged was that this case in- 
volved a no-strike clause in a collective 
bargaining agreement. But this didn’t 
follow, the Court said. “The presence 
of the clause might make it easier to 
find a breach by a strike,” it declared, 
“but it can have no effect on the prob- 
lem of statutory construction”. 


(A. H. Bull Steamship Company v. 
Seafarers’ International Union, United 
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States Court of Appeals, Second Circuit, 
November 21, 1957, Clark, J., 250 F. 2d 
326.) 


Since the restrictions of Norris-La- 
Guardia apply only to federal courts, 
the Supreme Court of California de- 
clared that it was free to approve any 
remedy recognized by state law. Thus, 
in a situation involving a strike by a 
union where the contract had a no- 
strike provision, the Court ruled that 
an injunction may issue. 

The Court agreed that Lincoln Mills 
means that Taft-Hartley has created a 
body of federal substantive law, which 
governs in state courts. But, the Court 
added, this did not mean that state 
courts were ousted from jurisdiction, 
nor that they were limited to the reme- 
dies available in a like case in a federal 
court. The Court conceded that in a 
case like the one before it, a federal 
court could not issue an injunction be- 
cause of Norris-LaGuardia, but it add- 
ed: “We would give altogether too 
ironic a twist if we held that the actual 
effect of the legislation was to abolish 
in state courts equitable remedies that 
had been available, and leave an em- 
ployer in a worse position in respect to 
the effective enforcement of his con- 
tract than he was before the enactment 
of [Taft-Hartley].” The availability of 
a remedy, the Court said, was not a 
question of substantive law, nor is there 
an invariable requirement that a state 
court, when enforcing a federal right, 
must not go beyond remedies available 
in a federal court. 

Two challenges to the jurisdiction 
of the Court were rejected. One was 
that the strike was an unfair labor 
practice, subject to NLRB and federal 
jurisdiction and beyond state jurisdic- 
tion. The other was that the issue 
whether the strike was in violation of 
the no-strike provision was arbitrable. 

One judge dissented. He urged that 
the state courts should be bound in 
these situations by the Norris-La- 
Guardia Act as a matter of fairness 
and uniformity. He declared, more- 
over, that the availability of a remedy 
amounted to more than procedure and 
that it was in effect a matter of sub- 
stantive law. 


(McCarroll v. Los Angeles District 
Council of Carpenters, Supreme Court of 


California, September 13, 1957, Traynor, 
J., 315 P. 2d 322.) 


Municipal Law .. . 


garbage collection 


The Supreme Court of Ohio has 
ruled that municipal garbage collection 
is a governmental, as opposed to pro- 
prietary, function, for negligence in the 
performance of which no liability may 
attach to the municipality. Accordingly, 
the Court has denied an action for 
damages to a woman who alleged she 
was struck by a box being thrown on 
a Cleveland garbage truck by a city 
employee. 

What seemed illogical to the plaintiff, 
and to two dissenting members of the 
Court, is that Ohio holds that municipal 
operation, repair and maintenance of a 
sewer system is proprietary, although 
construction of sewers is held govern- 
mental. The majority conceded there 
was some incongruity in this maze, and 
remarked that if the sewer question 
were one of first impression again, the 
present Court would decide otherwise. 

The Court rested its opinion on the 
ground that collection and disposal of 
garbage has a clear relationship to the 
protection and preservation of public 
health generally and that since garbage 
collection is a valid exercise of the 
police power, it is a governmental 
function. 

Saying there is logic and force to 
the argument that the entire govern- 
mental-proprietary distinction in mu- 
nicipal law should be dropped, the 
Court declared that it was not ready 
to abandon “the position adopted and 
retained for so many years” in the 
absence of action by the legislature. 


(Broughton v. City of Cleveland, 
Supreme Court of Ohio, November 20, 
1957, Zimmerman, J., 146 N.E. 2d 301.) 


Practice of Law... 
admission 


The Supreme Court of Oregon, 
following a mandate of the United 
States Supreme Court, has re-examined 
its denial of admission to the Bar of 
a former Communist because of lack 
of good moral character and has come 
up with the same answer: the applicant 
cannot be admitted. 


What’s New in the Law 


Admission was first denied in 1956 
(302 P. 2d 227), but in May of 1957 
the United States Supreme Court va- 
cated the judgment and remanded to 
Oregon (353 U.S. 952) for a recon- 
sideration in the light of Konigsberg 
v. State Bar of California, 353 US. 
252, and Schware v. Board of Law 
Examiners of New Mexico, 353 US. 
232. 

The reconsideration left the Oregon 
Court unmoved. It noted that in 
Konigsberg the applicant had been 
linked to the Communist Party in 1941 
by rather unsatisfactory evidence, and 
that in Schware the applicant had been 
a Communist from 1932 to about 1940. 
It noted that the Supreme Court said in 
both cases that it was not proper to 
assume that a mere member of the 
Party subscribed to all its policies and 
aims, particularly since the Party was 
legal at those times. In the present 
case, the Court continued, the applicant 
had been a member of the Party from 
1946 to 1949. 


But the fact of Party membership 
was not the basis of the Court’s de- 
cision. Rather it was the Court’s con- 
clusion that the applicant had lied 
when he testified that the ultimate aims 
of the Party were to make America, by 
the use of democratic processes, a more 
nearly perfect democracy. To show the 
falsity of this statement, the Court 
pointed to the testimony of an FBI 
undercover agent in a Smith Act case 
and to writings used for indoctrination 
of Party members during the period 
the applicant was in the Party. The 
Court noted, moreover, that the appli- 
cant had been not a mere member of 
the Party, but a leader. Then, too, the 
Court took judicial notice of the “fact 
that during the years 1946-1949, when 
[the applicant] was a member of the 
Communist Party, it was a subversive 
organization which was on Russia’s 
side in the ‘cold war’... .” 


“Our finding against the petitioner”, 
the Court concluded, “rests primarily 
on our belief that he testified falsely 
under oath.” And, the Court added, 
false testimony relating to the aims and 
nature of the Communist Party should 
not be less material in weighing the 
moral character of an applicant for 
admission to the Bar than false testi- 
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What’s New in the Law 


mony with regard to any other issue 
relevant to the matter of moral char- 
acter. 


(Application of Patterson, Supreme 
Court of Oregon, December 4, 1957, per 
curiam, 318 P. 2d 907.) 


Prosecuting Altorneys . . . 
filing discretion 

An Oklahoma prosecuting attorney 
may file criminal complaints before 
any justice of the peace of competent 
jurisdiction he chooses, the Supreme 
Court of Oklahoma held in a case 
where the removal of a county attorney 
was sought because he had failed to 
divide up the business. 


The only count in the “accusation” 
on which the jury could agree suffi- 
ciently to return a verdict alleged that 
the prosecutor had not filed complaints 
in a certain justice of the peace court 
because the j.p. had not supported 
him for office. The count further 
charged that the prosecutor had of- 
fered to file complaints before the 
j-p. if the latter would support him 
politically in the future. This, the 
“accusation” claimed, constituted 
“gross partiality in office”, a ground 
for removal of “any officer” under an 
Oklahoma statute. 


The Court agreed with the be- 
leaguered county attorney that he had 
discretion in determining in which 
court of several justices of the peace 
he would file criminal complaints, as 
long as such filings did not interfere 
with the administration of justice or 
the fulfillment of the prosecutor’s du- 
ties. Removal for “gross partiality in 
office”, the Court said, could be ap- 
plicable only where the “gross partial- 
ity” adversely affected the administra- 
tion of justice. 


(Hutchinson vy. Oklahoma, Supreme 
Court of Oklahoma, November 26, 1957, 
Blackbird, J., 318 P. 2d 885.) 


States... 
legislative committee 
subpoena 
Two persons who attended the al- 
leged “criminal syndicate convention” 
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at Apalachin, New York, last Novem- 
ber 14 have been told by a New York 
court that they must obey a subpoena 
duces tecum issued by a joint legisla- 
tive committee of the New York 
Legislature. 


When the conventioneers discovered 
that the New York State Police were 
present as observers, they quickly dis- 
persed, but not before the state police 
had been able to make a rather com- 
plete registration list. The committee 
which issued the subpoena was created 
in 1955 with powers to make studies 
of the state government and its agen- 
cies. In the course of preparing for 
hearings regarding the state police, the 
committee issued the attacked sub- 
poevas, which required the production 
of “all papers, books, documents, rec- 
ords and things referring to [an in- 
vestigation into the affairs of the New 
York State Police], and, in particular, 
those items listed on the attached 
schedule, if any . . .” But there was 
no attached schedule. 


The convention-goers moved to va- 
cate the subpoenas, but the Supreme 
Court for Onondaga County refused 
to do so. Turning down the contentions 
that the subpoenas were fishing expedi- 
tions and that the persons under sub- 
poena didn’t know anything about the 
operation of the state police anyway, 
the Court said: “The character of the 
persons attending the meeting, together 
with their conduct upon discovering 
the presence of law enforcement offi- 
cials at the scene, is sufficient, in the 
opinion of the Court, to bring the oc- 
currence within the legitimate scope of 
inquiry of a committee charged with 
a broad investigative power over the 
enforcement of state and local laws”. 


Neither did the Court think the sub- 
poenas should be vacated because there 
was no attached schedule of the specific 
documents sought. It was not neces- 
sary to designate each particular paper, 
the Court said; the requirement to pro- 
duce papers relating to the affairs of 
the New York State Police was suffi- 
cient. 


(Falcone v. Joint Legislative Com- 
mittee, New York Supreme Court, 
Special Term, Onondaga County, Dec- 
ember 11, 1957, Del Vecchio, J., 168 
N.Y.S. 24543.) 


States... 
political parties 

The Supreme Court of California has 
upheld that state’s numerical restriction 
statute relating to the qualification of 
a political party for the primary ballot. 
The Christian Nationalist Party in one 
case and the Socialist Party in another 
were the unsuccessful challengers to 
the law’s constitutionality. 

The California constitution author- 
izes the state’s legislature to enact laws 
“to determine the tests and conditions 
upon which electors, political parties, 
or organizations of electors may par- 
ticipate” in primary elections. The 
statute in force provides three alterna- 
tive methods by which a political party 
may become qualified: (1) if one of 
its candidates polled at least three per 
cent of the total vote in the last guber- 
natorial election; (2) if 135 days be- 
fore the primary at least one per cent 
of the total vote has registered in the 
party; or (3) if 135 days before the 
primary at least 10 per cent of the 
total vote have signed a petition declar- 
ing representation of the party and a 
desire to participate in the primary. 

The Christian National Party was 
not in the 1954 California gubernatorial 
election; thus the first alternative was 
It complained that the 
second and third alternatives were too 
steep and that the estimated expense 
to meet them would be not less than 
$100,000 or $400,000, respectively. It 
alleged that the numerical qualifica- 
tions, coupled with the expense, were 
unconstitutional because they effective- 
ly disfranchised a substantial number 
of voters. 


impossible. 


With one judge dissenting, the Court 
found nothing unreasonable about the 
restrictions. The Court reasoned that 
the state could constitutionally place a 
restriction on participation of parties 
in a primary and that a numerical 
qualification, particularly one using 
percentages, was well-adapted for the 
purpose. It concluded that the statute 
would not exclude any substantial 
narty. Any numerical test, it declared, 
would result in the aspiring party hav- 
ing to spend money to get itself on the 
ballot. 

The dissenter agreed that the state 
could provide standards for a political 
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party’s participation in a primary elec- 
tion, but he thought that the statute 
unconstitutionally restricted the right 
of suffrage. Because of the expense 
involved in getting on the ballot under 
the second and third alternatives, 
he said, the statute had the effect of 
excluding not unsubstantial parties, 
but impecunious parties. 


(Christian Nationalist Party v. Jordan, 
Supreme Court of California, November 


27, 1957, Gibson, J., 318 P. 2d 473.) 


(Socialist Party, U.S.A. v. Jordan. 
Supreme Court of California, November 


27, 1957, per curiam, 318 P. 2d 479.) 


Taxation... 
state inheritance taxes 

Two state supreme courts have re- 
cently considered applications of their 
inheritance tax laws, with varying re- 
sults for the taxpayers. 

In Illinois the taxpayers lost. The 
Supreme Court of that state, with three 
judges dissenting, held that the amount 
remaining unpaid in refund annuity 
contracts purchased by a decedent, 
could be taxed to the named benefi- 
ciaries as a transfer of property “in- 
tended to take effect in possession or 
enjoyment at or after” the death of 
the decedent. 

There were twenty refund annuity 
contracts involved in the consolidated 
case, but they all had likenesses. They 
were annuity contracts purchased dur- 
ing the lifetimes of the decedents, from 
which they were entitled to payments 
either for a stated period or for life. 
In each the decedent had retained 
powers to modify or revoke the con- 
tract, or to withdraw funds, or to re- 
voke or change the beneficiaries. In 
each the amount of the unrefunded 
purchase price, plus interest and in 
some cases other accumulations, was 
payable to named beneficiaries. 

To the Court this clearly fitted the 
statute: there was a transfer of prop- 
erty, made by grant or gift and in- 
tended to take effect in possession or 
enjoyment at or after the death of the 
grantor or donor. The Court distin- 
guished an earlier annuity case, levy- 
ing no tax, by saying that in that case 
there was no retention of powers by 
the annuitant, and that the right of 


possession and enjoyment vested at the 
time of the purchase of the annuity, 
rather than at the annuitant’s death. 

One of the contracts had made a wife 
the beneficiary pursuant to an ante- 
nuptial agreement. But this circum- 
stance did not alter the Court’s de- 
cision. It pointed out that in return 
for being made beneficiary, the wife 
had relinquished marital rights in her 
husband’s estate, including dower, and 
that since dower rights are taxable, 
anything received in substitution is 
also taxable. 

The dissenters were disturbed be- 
cause of their opinion that the Court’s 
decision invaded the legislative func- 
tion. They pointed to more than thirty 
years of contrary administrative in- 
terpretation by the attorney general, 
terminated, of course, by the instant 
case, and they were unable to follow 
the majority’s distinction of the former 
Illinois case. 


(Illinois v. Schallerer, Supreme Court 
of Illinois, September 20, 1957, as 
modified on denial of rehearing, No- 
vember 19, 1957, Hershey, J., 12 Ill. 2d 
240, 145 N.E. 2d 585, dissenting opinion 
at 146 N.E. 2d 193.) 


In Montana the taxpayers won. 
There the Supreme Court, with two 
judges dissenting, refused to enlarge 
an apparent life estate into a fee, with 
the result that the inheritance tax was 
split between a life tenant and the 
remaindermen. 

The will devised the residue to the 
widow for life or widowhood, but gave 
her the power to invade “for her use, 
support and maintenance, at her dis- 
cretion”. 

The Court held that when a will 
contains a power to invade the life 
estate for support or maintenance, the 
life estate cannot be promoted to a fee 
interest. Thus, the Court concluded, the 
widow’s devise could not be taxed 
other than as a life estate. 

The dissenting judges thought that 
the entire beneficial interest had passed 
to the widow and that she should be 
taxed accordingly. They refused “to 
subordinate the obvious purposes of 
our inheritance tax statutes to the 
recondite learning of ancient property 


” 


law”. 


What's New in the Law 


(In re Bishir’s Estate, Supreme Court 
of Montana, September 18, 1957, rehear- 
ing denied December 18, 1957, Angst- 
man, J., 318 P. 2d 576.) 


Zoning .. .« 
high-acreage 
A Connecticut zoning commission’s 
upgrading of a residence zone from 
two-to-four-acre tracts is arbitrary and 
unreasonable, according to the Court 
of Common Pleas of Fairfield County. 


The Town of New Canaan’s zoning 
commission in 1956 established the 
change, which shifted the previous two- 
acre home site zone to a four-acre zone. 
The change affected about 4,350 acres, 
of which one owner, who attacked the 
commission’s action, owned 436 acres. 
The land is in an area that is becoming 
a favorite spot for New Yorkers seek- 
ing suburban living. 

The Court rejected the several bases 
on which the commission placed its 
action. One of these was that the more 
sparse occupancy effected by the high- 
acreage zoning would reduce the chance 
of pollution of the water supply for 
New Canaan and adjacent towns, which 
used reservoirs and lakes located on the 
tract. The Court also turned down 
theories that run-off would be unduly 
increased by the denser occupation and 
that the area would lose its semi-rural 
character with two-acre sites. 

Said the Court: 


Our country is in a dynamic 
economy with tremendous capacity for 
growth. Our population is increasing. 
Our state is a most desirable place 
to live. Unreasonable and arbitrary 
measures would prevent our de- 
scendants and our good neighbors from 
finding a place to live within our 
state. This is not good. 


(Senior, Jr. v. Zoning Commission, 
Court of Common Pleas, Fairfield County, 
Connecticut, December 10, 1957, Dube, 


J., not reported.) 


What’s Happened Since .. . 


# On December 13, 1957, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Eisenschiml v. 
Fawcett Publications, Inc., 246 F. 2d 
598 (43 A.B.A.J. 939; October, 1957), 
leaving in effect the decision of the 
Court of Appeals for the Seventh Cir- 
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What’s New in the Law 





cuit that a special master’s finding 
that a magazine writer had not plagiar- 
ized a copyrighted historical work was 
not a “clearly erroneous” finding. 
Dismissep for want of a substantial 
federal question Court Street Parking 


Company v. City of Boston, 143 N.E. 
2d 683 (43 A.B.A.J. 1026; November, 
1957), leaving in effect the decision of 
the Supreme Judicial Court of Massa- 


chusetts that a Massachusetts statute 











BAR ACTIVITIES 





S. Hazard 
Gillespie 





The New York State Bar Association 
held its 8lst Annual Meeting in New 
York City on January 28—February 1. 
President Clarence R. Runals, of 
Niagara Falls, presided. 

New York City Mayor Robert F. 
Wagner extended an official welcome. 
Sir Leslie Knox Munro, K.C.M.G., 
K.C.V.O., President of the United 
Nations General Assembly, delivered 
the Annual Address entitled, “Prob- 
lems of Law and Politics in the United 
Nations”. 

S. Hazard Gillespie, Jr., New York 
City, was elected President for the year 
1958. The following Vice Presidents 
were also elected: David W. Peck, 
New York; George C. Wildermuth, 
Brooklyn; John T. DeGraff, Albany; 
John H. Dewell, Greenwich; William 
F. FitzPatrick, Syracuse; C. Addison 
Keeler, Binghamton; J. Boyd Mullan, 
Rochester; Millard J. Noonan, Batavia; 
Paul L. Bleakley, Yonkers; Charles 
Margett, Jamaica. William J. Darch, of 
Batavia, was re-elected to serve his 
fourth term as Secretary and Robert 
C. Poskanzer, Albany, was re-elected 
to serve his seventeenth term as 
Treasurer, 

Other speakers at the Annual Meet- 
ing were Congressman Kenneth B. 
Keating, Rochester, who spoke on, “The 
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Law and the Conquest of Space”; 
American Bar Association President 
Charles S. Rhyne, whose talk was en- 
titled “Law as a Replacement for 
Weapons as ‘Decider’ of Disputes 
Between Nations”; and Louis M. Loeb, 
New York City, President of The 
Association of the Bar of the City of 
New York, who discussed “The New 
Proposals of the Temporary Com- 
mission on the Courts”. 

Treasurer Poskanzer reported that 
during the year the Foundation of the 
New York State Bar Association, Inc. 
had been granted a permanent ex- 
emption from taxation as a charitable 
and educational corporation and that 
the Foundation had received contri- 
butions during the year totaling 
$11,456. The primary distributions 
from the fund were made in connection 
with a study being made of the New 
York State antitrust laws by a com- 
mittee of the Antitrust Law Section. 

Past President Cloyd Laporte, New 
York City, presented a memorial to 
the family of William J. O’Shea, 
former Chairman of the Executive 
Committee. 

The Association’s Seventh Annual 
Gold Medal Award for “distinguished 
service in the law” was presented to 
Edmund H. Lewis, Syracuse, retired 
Chief Judge of the New York Court 
of Appeals and Past President of the 
Association. Award winners in prior 
years were: Nathan L. Miller, 1952; 
John W. Davis, 1953; Robert H. 
Jackson, 1954; Arthur T. Vanderbilt, 
1955; Harrison Tweed, 1956; and 
John Lord O’Brien, 1957. 

Whitney North Seymour, of New 
York City, Chairman of the Committee 
on Civil Rights, presented the report of 





empowering the city to condemn real 
estate and lease it to private operators 
for off-street parking is not unconsti- 
tutional as authorizing a taking for 


private use. 


his committee attacking the unauthor- 
ized use of wire tapping and eavesdrop- 
ping equipment by police and other 
officials. 

Harry A. Gair, New York City, 
spoke before more than 700 members 
of the Trial Lawyers Section. The 
Section, which was formed three years 
ago, is the largest Trial Lawyers Sec- 
tion of any bar association in the 
United States. Other speakers were 
Professor Robert W. Miller, Syracuse 
University College of Law, and Lewis 
C. Ryan, Syracuse, President of the 
American College of Trial Lawyers and 
Past President of the New York State 
Bar Association. 

The Young Lawyers Section, which 
begins its twentieth year of organization 
with 2600 members, heard a panel 
discussion on “Tax Pitfalls and Oppor- 
tunities in Estate Administration”. 
Hewitt A. Conway, New York City, 
Charles J. Tobin, Jr., Albany, and 
James J. Beha, New York City, all 
past Chairmen of the Section were 
members of the panel. W. Bernard 
Carlson, Jr., of New York City, was in- 
stalled as Chairman of the section. 

Sidney B. Pfeifer, Buffalo Chairman 
of the Association’s Committee To Co- 
operate with Other Bar Associations, 
conducted a Workshop for Local Bar 
Officers which was attended by approxi- 
mately seventy-five presidents and 
other officers of county and other bar 
associations throughout the state. 
Speakers included Frank H. Horton, 
Chief Counsel, Committee on Griev- 
ances, The Association of the Bar of 
the City of New York, who spoke on 
“How To Handle Grievances”. 

Approximately 1200 persons attend- 
ed the annual dinner climaxing the 
four-day meeting. Addresses were de- 
livered by General Maxwell D. Taylor, 
Chief of Staff, United States Army, 
and Edmund H. Lewis, Syracuse, re- 
cipient of the Association’s Gold Medal 
Award. 
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J. Villard 


Frampton 


The 62d Annual Meeting of the 
Pennsylvania Bar Association was held 
January 28-31 in Harrisburg. This was 
the first annual meeting of the Associa- 
tion to be held in the city where the 
Headquarters building is located and 
was most successful from the stand- 
point of program and attendance. More 
than 700 members and guests attended 
the sessions which were presided over 
by President Arthur Littleton, of Phila- 
delphia. 


The following officers were elected 
to serve for 1958: President, J. Villard 
Frampton, of Oil City; Vice President, 
F. Brewster Wickersham, of Harris- 
burg; Secretary, A. Carson Simpson, 
of Philadelphia; and Assistant Secre- 
tary, Frederick H. Bolton, of Harris- 
burg. Mrs. Barbara Lutz was re-elected 
Executive Secretary. 


The 1958 Distinguished Service 
Award will be presented to Gustav L. 
Schramm, President Judge of the 
Juvenile Court of Allegheny County, at 
the midyear meeting of the Association 
in June for his work in the develop- 
ment within the past few years of the 
Pennsylvania Masons Juvenile Court 
Institute which the Award Committee 
commended as “a project of inesti- 
mable value to juvenile court judges 
in Pennsylvania and throughout the 
nation in their administration of juve- 
nile court law”. 


President Charles S. Rhyne, of the 
American Bar Association, made an 
address at an open luncheon meeting 
of the Conference of Local Bar Asso- 
ciation Officers. 


Associate Justice Benjamin R. Jones, 
Jr., of the Supreme Court of Pennsyl- 
vania, was the speaker at the Annual 
Dinner. 


By a vote of 76 to 46, the Associa- 
tion went on record as favoring a 
change in the present contributory 





negligence rule to make contributory 
negligence a bar to recovery in trespass 
actions founded upon negligence only 
if a proximate cause of injury. 


The Association endorsed proposed 
legislation to create three new judge- 
ships in the Eastern District of Penn- 
sylvania and two in the Western 
District. 


Sn 


The most successful program con- 
ducted by the State Bar of California 
in its eleven-year history of Continuing 
Education of the Bar has just con- 
cluded with a registration of almost 
5,000 lawyers. The lecture series on 
California Civil Procedure Before Trial 
was presented in twenty-three communi- 
ties, with a total of twenty-eight 
separate meetings. 


Twice a year, the State Bar’s Com- 
mittee on Continuing Education pre- 
sents timely and vital subjects to 
California’s 19,000 lawyers in the form 
of statewide lecture series. Offered 
through the facilities of the University 
of California Extension, the program 
has expanded considerably since its in- 
ception in 1947 with a lecture series on 
taxation, attended by 595 lawyers. 


In five two-hour lectures this fall, 
the state’s lawyers heard about 
“Strategy of Planning Civil Actions”, 
“Pleading of Actions”, “Deposition and 
Discovery under 1957 Legislation”, 
“Disposing of Actions without Trial”, 
and “Federal-State Court Practices”. 


A specially printed handbook of 
approximately 1,000 pages was given 
each registrant to supplement the 
material covered in lectures. Prepared 
for daily reference, the handbook con- 
tains numerous annotated forms, pro- 
cedural guides, checklists and other 
legal aids. 


The lecture meetings were presented 
throughout the State of California. In 
some communities the program was 
scheduled for a week end, in others on 
successive or alternate Saturdays, and 
in a third group, meetings were held 
one or two evenings a week. Week-end 
and week-night sessions were offered 
concurrently where registration was 
particularly heavy. 





Bar Activities 


Local bar associations throughout 
the state are essential in the implemen- 
tation of the State Bar’s educational 
activities. They arouse local interest, 
secure enrollments and offer valuable 
suggestions to the program’s ad- 
ministrators. 

The next statewide lecture series, 
in April and May of 1958, will be on 
Legal Problems of Business Enter- 
prises. A handbook is being prepared 
for registrants, and another high en- 
rollment is anticipated. 


Cody 


Fowler 





Cody Fowler, of Tampa, Florida, 
President of the American Bar Asocia- 
tion in 1950-1951, was named Presi- 
dent of the Inter-American Bar 
Association at its Tenth Biennial Con- 
ference held in Buenos Aires, Argen- 
tina, November 14-24. William Roy 
Vallance, of Washington, D. C., was 
re-elected Secretary-General. Natalio 
Chediak, of Havana, Cuba; Whitney R. 
Harris, of Dallas, Texas; and Marshall 
J. Langer and Burton Landy, both of 
Miami, Florida, were elected Assistant 
Secretaries-General. Other officers are 
Miguel S. Macedo, of Mexico City, 
Treasurer; Charles R. Norberg, of 
Washington, D. C., Assistant Treasurer ; 
and Carolyn R. Just, of Washington, 
D. C., Reporter General. Dr. Eduardo 
Salazar, of Quito, Ecuador, former 
Ambassador of his country to the 
United States, was re-elected Chairman 
of the Executive Committee. 


Founded in 1940 by the bar associa- 
tions of the twenty-one American re- 
publics, the Inter-American Bar 
Association now represents the 200,000 
lawyers of its member bar associations 
in promoting the science of juris- 
prudence and the study of comparative 
and commercial law throughout the 
Western Hemisphere. 


The invitation to hold the Eleventh 
Conference in Miami was accepted by 
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Bar Activities 


the Council of the association during 
the Buenos Aires Conference and it 
is expected that the next meeting will 
be held between Apri! 15 and May 15, 
1959. 


On December 3, at a banquet held 
in Detroit, Michigan, the new Detroit 
Chapter of the Federal Bar Association 
received its charter from the Associa- 
tion’s national President, Laurence 
Axman, of Washington, D. C. The 
Chapter’s first President is Fred W. 
Kaess, United States Attorney for the 
Eastern District of Michigan. The other 
officers are Wilfrid R. Laurie, First 
Vice President; William G. Comb, 
Second Vice President; Willis F. Ward, 
Third Vice President; Richard T. 
Tarnas, Secretary; Abraham J. Fried- 
man, Recording Secretary; Peter P. 


Impressions 
of London 


(Continued from page 247) 


spacious hall, had a delightful reception 
for us which required formal clothes 
the evening of July 24. The barristers 
gave a series of memorable dinners 
sufficient in number to allow all of us 
to attend one dinner in the halls of 
their ancient Inns of Court, Lincoln’s 
Inn, Gray’s Inn, Inner Temple or 
Middle Temple. In these Inns, which 
began probably in the fourteenth cen- 
tury, England’s trial lawyers, from 
whom have come also her judges, 
have “eaten their dinners”, maintained 
self-discipline and carved out of the 
centuries those rich traditions which 
cast a spell upon every one of us. 


The concluding, and for many of us 
the climactic event of the Meeting 
was the great dinner on July 31 given 
by the President and Council of the 
Law Society at Guild Hall in the City 
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Gilbert, Treasurer; John L. King, 
Assistant Treasurer; and Louis M. 
Hopping, Parliamentarian. 

A feature of the meeting was the 
adoption of a resolution, as_ the 
Chapter’s first official act, endorsing 
the erection of a new Federal Court 
Building and Lawyers Library Build- 
ing as part of Detroit’s new Civic 
Center. 


The Federal Tax Institute of New 
England will conduct an all-day forum 
on March 22 at the John Hancock Hall, 
Boston, on the subjects of current devel- 
opments in pension and profit-sharing 
plans and estate and gift taxes. The 
morning session will be devoted to pen- 
sion and profit-sharing developments 
and the afternoon session to estate and 
gift taxes. A separate panel will pre- 


of London. Here in this stately hall, 
adorned with the statues of many of 
England’s great, and for a thousand 
years the scene of so many of England’s 
famous trials and memorable triumphs 
and tragedies, that intrepid warrior, 
Sir Winston Churchill, himself so 
much the conqueror of Hitler in our 
time, standing beneath the statue of 
the Duke of Wellington and facing the 
statue of William Pitt, in those sonor- 
ous tones and stirring words which 
were the heart and hope of freedom 
in one of the bleak and dismal eras of 
human history, proposed a toast to the 
legal profession. The Lord Chancellor, 
Lord Kilmuir, who so much won our 
gratitude for his graciousness and his 
many kindnesses, ably and eloquently 
responded for the English Bar and our 
admirable and amiable Chief Justice 
Warren cleverly, graciously and mov- 
ingly replied for the American Bar. 


Our able new President, Charles 
Rhyne, most pleasingly responded to 





sent each subject. Dean Erwin N. Gris- 
wold, of Harvard Law School, will 
preside. 

The pension and profit-sharing pro- 
gram will take the form of considera- 
tion, both from the standpoint of taxes 
and otherwise, of the case of a hypo- 
thetical employer and the installation 
of an employee benefit plan by the em- 
ployer. The case will be discussed and 
explored from the viewpoints of at- 
torney, actuary, insurance adviser, 


trust officer and pension consultant. 

The estate and gift tax session will 
not be an “estate planning” program, 
but will deal with current developments 
of major significance to the general 
practitioner in substantive estate and 
gift tax law. 


The registration fee is $10.00, in- 
cluding luncheon. Information may be 
obtained by writing Federal Tax In- 
stitute of New England, Room 723, 6 
Beacon Street, Boston. 


the addresses of our hosts the President 
of the Law Society and the Lord 
Mayor of London. 


Upon this high note, a stirring and 
happy week of work and pleasure be- 
tween members of the American and 
English Bars, which represent the 
common link of law between our coun- 
tries and for which so much of the 
disordered world yearns today, came 
to an end. And we Americans either 
as organized visiting groups of the Bar 
or as individuals turned to our several 
ways where new scenes challenged our 
curious interests, 

But, like Antaeus, who gained new 
strength whenever he touched earth, 
we, who knelt at the old shrines of that 
law which has made it possible for so 
many men in so many parts of the 
world to live by no man’s leave, shall 
ever carry in our minds and hearts 
warm memories of all that we saw and 
heard and felt; and we shall be better 
lawyers and better Americans. 
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Department of Legislation 
Charles B. Nutting, Editor-in-Charge 





This article is an abridgement of a chapter in the author’s forthcoming 
volume on Statutory Composition, to be published by the Edward Thomp- 
son Company of Brooklyn, New York. The author is a professor of legis- 
lative drafting at the George Washington University School of Law. 


Provisos and Exceptions in Statutory 


Composition 


By Charles J. Zinn, Law Revision Counsel 
Committee on the Judiciary, U. S. House of Representatives 


One of the most abused devices in 
statutory composition is the proviso. 
If a small fraction of the furor en- 
gendered on the part of judges and 
lawyers by the use of the relatively 
innocuous “and/or” were directed by 
them at the monstrous “Provided, how- 
ever”, there would be more hope of 
eradicating it. But many legislative 
draftsmen are extremely loath to give 
up a grammatical crutch that enables 
them to attach an irrelevant clause to 
a section without assuming the task of 
introducing it properly, and the legal 
profession meekly accepts the situation. 
We are not mainly concerned here, 
however, with the practice of the 
statute writer who deliberately uses a 
proviso as a conjunction in order to 
append a clause that is not germane 
te the provision preceding it. He is 
undoubtedly aware that he is indulging 
in a bad practice and unfortunately a 
knowledge of the rules of good statu- 
tory composition will not deter him in 
this regard. The lazy draftsman, more- 
over, is not the principal offender in 
the use of the proviso. It is the drafts- 
man with a regrettable lack of under- 
standing of the origins and the proper 
uses of the proviso and the exception, 
and the distinction between them, who 
is the real culprit, and his ignorance is 
the source of many of the ambiguities 
resulting from the addiction to the 
proviso. This device is not merely a 
harmless “dodge” but, in fact, a dan- 
gerous practice that often results in 
needless difficulty for the persons 
affected by the statute as well as for 
those charged with the tasks of ad- 
ditions are to be dispensed with, they 


ministering or construing it. The er- 
roneous use of the proviso through 
ignorance of its valid function may 
very well result in the complete frus- 
tration of the intent of the legislature, 
and may even render the clauses pre- 
ceding the proviso meaningless. 


Original Use in Conveyances 
Long before the draftsmen of statutes 
adopted the proviso as their own pre- 
rogative, a counterpart of that device 
had a valid use in the drafting of con- 
veyances of real property. This was 
the reservation. The sole purpose of 
the reservation was to defeat the grant 
upon the happening of a condition 
subsequent. It was not intended as a 
method of excepting any existing por- 
tion of the estate from the grant. In 
his First Institute of the Laws of 
England, Lord Coke notes “a diversity 
between an exception (which is ever 
a part of the thing granted and of a 
thing in esse) for which exceptio, salvo, 
praeter, and the like, be apt words, and 
a reservation which is always of a 
thing not in esse”, expressed by the 
words reservando, reddendo, and the 
like. The present day “provided, how- 
ever” is, of course, the successor to 
“reservando”. And here is the very 
crux of the problem. If the draftsman 
understands this difference between an 
exception and a proviso, and _ intel- 
ligently applies the definitions to his 
drafting problem he will immediately 
discover that there is practically no 
valid occasion for his using the proviso 
in statutory composition—or, at least, 
he will recognize that in existing sta- 


tutes the proviso frequently has been 
used incorrectly for the purpose of 
expressing an exception. 

“A proviso is properly the statement 
of something extrinsic of the subject- 
matter of a covenant, which shall go 
in discharge of that covenant by way 
of disfeasance: an exception is a taking 
out of the covenant some part of the 
subject-matter of it”. (1 Saunders’ 
Rept. 233; 85 English Rept., Full Re- 
print 257.) 

Unfortunately, the courts as well as 
statutory draftsmen have not uniformly 
taken cognizance of this distinction 
with the result that the confusion has 
been compounded. For example, in 
Black’s Law Dictionary under the head- 
ing “Proviso and Exception Distin- 
guished” the very first case cited stands 
for the proposition that a proviso and 
an exception are substantially the same 
thing. Even in the construction of 
conveyances, the failure to preserve 
the original purpose of exceptions and 
reservations has not been universally 
recognized. Numerous cases have held 
that the terms “reservation” and “ex- 
ception” are frequently used as inter- 
changeable and synonymous terms, 
even though most of the courts have 
recalled the true distinction whether or 
not they have applied it to the particu- 
lar case; and when the correct appli- 
cation has been made by the courts it 
has often spelled disaster for the drafts- 
man. 


Exceptions 


Since it is obvious that the proviso 
has most often been used incorrectly 
to express an exception, it is desirable 
to understand precisely what is the 
valid function of the exception in sta- 
tutory composition. It is quite simple. 
An exception is used to exempt some- 
thing absolutely from the operation of 
a statute. Its purpose is to take out of 
the purview of the statute something 
that would otherwise be a part of it. 
The exception may properly be em- 
ployed to limit any of the elements of 
legislative expression enumerated by 
George Coode more than a century 
ago. As he pointed out, if particular 
cases are to be exempted they should 
be excepted from the case to which the 
statute is to apply; if particular con- 
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should be expressed as exceptions in 
the condition; if certain persons are 
to be excluded from the operation of 
the statute, they should be expressed 
as exceptions in the legal subject; if 
certain benefits or obligations are not 
to be included they should be expressed 
as exceptions in the legal action. Wher- 
ever the general application of the 
statute is merely to be negatived in 
some particular, the proper place for 
the expression of that negation is by 
an exception enunciated in immediate 
contact with the general words by 
which that particular would otherwise 
be included. As Coode so succinctly 
states, “it is obvious that such excep- 
tions would be better expressed as 
‘exceptions’, and it is indeed a ques- 
tion whether there is ever a real neces- 
sity for a proviso. Lord Thring, in his 
celebrated Practical Legislation, recog- 


, 


nizing the elements of legislative ex- 
pression enunciated by Coode, states 
also that the proviso should never be 
used to define the case or the condition 
or the legal subject. 

An example of the correct method 
of expressing an exception is in the 
veto power clause of the United States 
Constitution, namely: “Every order, 
resolution, or vote to which the con- 
currence of the Senate and House of 
Representatives shall be necessary, 
except on a question of adjournment, 
shall be presented to the President.” 
This is concise and clear. The practices 
of modern legislative draftsmen lead 
one to believe that if the clause were 
being drafted today it would very 
likely be incorrectly expressed—“Every 
order, resolution or vote to which the 
concurrence of the Senate and House 
of Representatives shall be necessary, 
shall be presented to the President: 
provided, however, that an order, reso- 
lution, or vote on a question of ad- 
journment shall not be presented to the 
President.” If this latter draft does not 
sound peculiar to the reader it is only 
because we have become so accus- 
tomed and insensitive to poor drafts- 
manship in this respect that we have 
lost the faculty of distinguishing the 
bad from the good. 

It is a most frustrating experience 
for the reader of a statute to be con- 
fronted with a lengthy section written 
in general terms to which the drafts- 


man has appended a final clause— 
“Provided, however, that this section 
does not apply to X”. The reader’s 
case may very well have been X and 
he has been compelled to cover prac- 
tically a complete section before being 
apprised of the fact that the section 
does not apply to X. Is there any need 
to labor the proposition that the whole 
matter would have been greatly im- 
proved by commencing the section with 
an exception expressed “Except as 
to X”? 

The draftsman who habitually em- 
ploys the proviso improperly would 
undoubtedly be among the first to 
object if the familiar notation in rail- 
road timetables stating, “Runs daily 
except Saturdays”, were to read, “Runs 
daily, provided however, that it shall 
not run on Saturdays”. Statutes offer 
no greater excuse than timetables for 
this deplorable practice. On the con- 
trary the highest degree of precision 
and clarity is essential in statutory 
composition. 

The careful draftsman should make 
a practice of reviewing every section 
of his draft and when he finds that a 
section ends with a proviso, he should 
read it again with the view of deter- 
mining whether the proviso should 
have been actually an exception in the 
main clause or have been added as a 
clause of a separate sub-section—in 
any event without the “Provided, how- 
ever”. 


Provisos Construed as 
Restrictive 


When the reader of a statute reaches 
the familiar “Provided, however”, his 
almost invariable immediate reaction 
is—“Now comes the limitation.” This 
is logical because the true “Provided, 
however” is synonymous with “but”, 
which implies a limitation on the 
clause immediately preceding it. How 
often, though, is he surprised to find 
that instead of a limitation, the words 
following the proviso are, in fact, an 
extension of the previous clauses or 
something totally irrelevant to them! 
A familiarity with elementary prin- 
ciples of English composition should 
alone put a draftsman on his guard 
against using a disjunctive where he 
intends a conjunctive. His everyday 
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speech and writing would not only 
sound pretty silly if he used “but” 
every time he meant “and”; he would 
be completely distorting his own mean- 
ing. However, the proviso is merely 
another—more cumbersome—way of 
saying “but”, and when it is used to 
extend rather than limit the clause that 
precedes it, the legislative intention is 
defeated. The courts have frequently 
recognized this and have announced 
the proposition that a proviso generally 
is intended to restrict what precedes it. 
When a draftsman uses a proviso to 
extend the purview of his statute he 
runs the risk of defeating his purpose 
because the courts may apply the gen- 
eral rule and construe the proviso as a 
limitation. Some courts have even gone 
so far as to rule that a proviso in a 
statute cannot confer a power (Com- 
monwealth ex rel. Wallace vy. Hough, 
22 Pa. Co. Ct. R. 440). 

Admittedly, many courts today ap- 
pear to be aware of the shortcomings 
of some statutory draftsmen and are 
reluctant to apply the strict technical 
rules relating to provisos and excep- 
tions, giving effect to the legislative 
intent rather than to the form. A drafts- 
man, however, who relies upon this 
weakly tolerant attitude of the courts 
to remedy his own failings should seek 
some other profession where whatever 
talents he has could be better em- 
ployed. 


Repugnant Provisos 


It is a familiar canon of statutory 
construction that the latest expression 
of the legislature supersedes earlier in- 
consistent provisions—lex posterior 
priores contrarias derogat. This canon 
has beea applied to statutes enacted at 
different sessions, at the same session, 
and even to inconsistent provisions 
within the same enactment. This rule 
presents an obvious difficulty in the 
construction of a proviso that is repug- 
nant to the clauses preceding it. Some 
courts have held that if the proviso is 
repugnant to the purview of the act the 
proviso is not void but stands as the 
last expression of the legislature 
(Farmers Bank v. Hale, 59 N.Y. 53). 
This could result in the nullification of 
the main provisions which precede the 
proviso and which normally would be 
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considered more important than the 
proviso. Obviously such an interpreta- 
tion could wreak havoc upon the intent 
of the legislature when a repugnant 
proviso has been inserted without due 
regard to the technical function of a 
proviso or without regard to the rules 
of construction. If there was ever an 
instance of the tail wagging the dog, 
this is it! 

Draftsmen therefore should resist to 
the utmost the impulse to append addi- 
tional provisions to a section by utiliz- 
ing a proviso as the connection. 


Penal Statutes 

Another instance of a case where the 
use of a proviso may frustrate or at 
least interfere with the intention of the 
legislature is in the drafting of penal 
statutes. One of the established rules 
of criminal law is that all elements of 
a statutory crime must be pleaded and 
proved by the prosecution. A true ex- 
ception to the application of the statute 
must be negatived in the indictment— 


that is, the prosecution must plead that 
the defendant does not come within the 
stated exception. It is incumbent on 
the prosecution to plead and prove that 
the defendant is subject to the applica- 
tion of the statute and is not covered 
by the exception in the statute. On the 
other hand it is not the duty of the 
prosecution to plead and prove that the 
defendant does not come within a limi- 
tation to the application of the statute 
that is technically a proviso. For ex- 
ample, self-defense and insanity are 
defenses to an indictment on a charge 
of homicide. These are matters of 
defense to the indictment and it is not 
the duty of the prosecution to negative 
them, since they must be raised by 
the defendant. Obviously, there is a 
distinction between a clause that ex- 
cepts from the application of the statute 
certain persons or certain acts—ele- 
ments of the crime—and a provision 
which affords the defendant a matter 
to be pleaded in excuse of his action 
which would otherwise be criminal. 
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Careless draftsmen without understand- 
ing this distinction have utilized the 
proviso to express an exception to the 
elements of the crime and have conse- 
quently imposed uncertainty and con- 
fusion for the prosecution as well as 
for the defendant and the courts. Un- 
questionably, draftsmen should express 
the exception as an exception. Further- 
more, it is not necessary that matters 
of defense be connected by the use 
of “Provided, however”. A separate 
clause—unconnected by a _ proviso— 
that the defendant must prove such 
matters as self-defense, insanity, etc., 
is all that is necessary. 


Conclusion 


In the face of these technical dis- 
tinctions and rules relating to provisos 
which may be bothersome and hard to 
comprehend, the best possible advice 
to the statutory draftsman and the only 
practical rule that he actually needs to 
know is—‘“Don’t use provisos!” 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting and ending at 
the adjournment of the 1961 Annual 
Meeting: 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 

Nominating petitions for all State 
Delegates to be elected in 1958 must 
be filed with the Board of Elections not 
later than March 28, 1958. Petitions 
received too late for publication in the 
March issue of the 'ouRNAL (deadline 
for receipt January 31) cannot be pub- 


lished prior to distribution of ballots, 
which will take place on or about 
April 4, 1958. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 28, 1958. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating a 


candidate for the office of State Dele- 

gate for and from such state. 

Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of sign- 
ers to any petition will be published. 

Ballots wili be mailed to the members 
in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 

BoarD OF ELECTIONS 

Walter V. Schaefer, Chairman 
Harold L. Reeve 

Robert B. Troutman 
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Frank C. Jones, Macon, Georgia, Editor-in-Charge 








A long-standing need of the Junior 
Bar Conference was filled by the 
appointment of Charles O. Brizius, of 
Lebanon, Tennessee, as Administrative 
Assistant, effective January 2. His res- 
ponsibilities will be those of an execu- 
tive director and his office is in the 
American Bar Center in Chicago. 

Charles is 28 years old and was 
graduated in December from Cumber- 
land University School of Law as the 
top man in his class. He holds an A.B. 
degree from Indiana University where 
he was graduated in 1952. In 1956 he 
won the $500 prize in the essay con- 
test sponsored annually by the Con- 
ference on Personal Finance Law and 
this year he won the Legal Ethics 
essay contest of the Tennessee Bar 
Association. He is also a former 
secretary of the American Law Student 
Association. 

Charles has already plunged into 
the affairs and activities of the Con- 
ference in a vigorous fashion. He 
attended the joint circuit meetings in 
Las Vegas and New York in January 
and the Midyear Meeting in Atlanta in 
February. Among his many new duties 
he is editing a “Weekly News 
Summary”, the first issue of which was 
distributed to the J.B.C. “official fam- 
ily” on January 10. This summary 
should serve effectively to keep all Con- 
ference personnel with official responsi- 
bilities informed of all pertinent cur- 
rent developments. 


Unauthorized Practice 
Committee Plans Full 
Program 

Under the leadership of George G. 
Lorinczi, of Milwaukee, the Unauthor- 
ized Practice Committee has embarked 
upon an important and full program 
of activities in 1958. There are four 
areas of endeavor, each under the 
immediate supervision of a vice chair- 
man of the committee, as follows: 
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(a) Public Information—Richard 
M. White, Miami, Vice Chairman. 
This includes dissemination of 
articles and materials to bar publica- 
tions relating to the unauthorized 
practice of law, exploration of the 
feasibility of a nation-wide public 
information program concerning the 
role and functions of lawyers and 
the dangers inherent in the unauthor- 
ized practice of law, and institution 
of a national program of education 
aimed at senior law students. 

(b) New Committees—Edward F. 
McKie, Jr., Washington, D.C., Vice 
Chairman. This subcommittee is 
assigned the following functions: 
stimulating, assisting and co-ordi- 
nating the establishment of un- 
authorized practice committees by 
junior bar groups; publicizing and 
building up the paid subscription 
list for the Unauthorized Practice 
News, the quarterly publication of 
the Association’s Standing Committee 
on Unauthorized Practice; and, inso- 
far as feasible, furnishing information 
and administrative services to J.B.C. 
committees throughout the nation. 

(c) Research Projects—David R. 
Roberts, St. Paul, Vice Chairman. 
This subcommittee will undertake 
selective research on problems of 
general application relating to the 
unauthorized practice of law and 
will follow and digest important 
legislative developments in the 
various states. 

(d) Liaison — Richard J. Flynn, 
Chicago, Vice Chairman. Respon- 
sibilities of this subcommittee in- 
clude co-ordination of the various 
aspects of the above program, liaison 
with J.B.C. Headquarters, and _ re- 
ferral of specific complaints involv- 
ing the unauthorized practice of law 
to appropriate state and local com- 
mittees, 


Several. of the above programs are 


being undertaken at the request of the 
Association’s Standing Committee on 
Unauthorized Practice of the Law, and 
Chairman Lorinezi is working in close 
harmony with the senior group. Richard 
C. Dibblee, of Salt Lake City, is Coun- 


cil Adviser for the Committee. 


Award of Merit Winners 
Receive Further Recognition 


Well-deserved recognition has been 
accorded recently to two J.B.C. leaders 
who were primarily responsible for 
the winning by their local bar groups 
of awards of merit in 1956 and 1957. 

Thomas N. Tuttle, immediate past 
President of the Junior Bar Associa- 
tion of Milwaukee—witner this past 
year of the “Award of Achievement” 
for local bar associations— was select- 
ed as the outstanding young man of 
Milwaukee for 1957. A banquet in his 
honor, sponsored by the Milwaukee 
Junior Chamber of Commerce, was 
held on January 21. Among the many 
fine programs carried on in Milwaukee 
during Tom’s administration was the 
production of a weekly television show 
devoted to controversial national, state 
and local issues. Former President 
Truman, Vice President Nixon, Senator 
Morse, Senator Kefauver, the late 
Senator McCarthy and Governor Harri- 
man were among those appearing on 
the program, which received awards 
from the American Heritage Founda- 
tion and the Milwaukee County Radio 
and TV Council. The Association also 
received during the year a capital 
grant in the amount of $10,000 from 
the Fund for the Republic, to be used 
to sponsor local activities designed 
to increase community understanding 
of the Constitution and the Bill of 
Rights. 

The Award of Merit for local bar 
groups was won in 1956 by the Waco, 
Texas, Junior Bar Association. Serving 
as Chairman for that period was C. 
Cullen Smith, of Waco, who at present 
is J.B.C. State Chairman in Texas and 
also Chairman of the J.B.C. Delegates 
Program Committee. Cullen was re- 
cently named by the Texas Junior 
Chamber of Commerce as one of the 
five outstanding young men in the 
State of Texas. Under his dynamic 
leadership in 1955-1956 the Waco 
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Junior Bar Association set an excellent 
example of community and professional 
service. 
State and Local Publications 
We have recently received copies 
of several interesting publications of 
state and local junior bar groups. 
Among these are the Junior Section 


Newsletter of The Bar Association of 
St. Louis, the Memphis and Shelby 
County Junior Bar News, and the 
Pennsylvania Junior Bar Conference 
Reporter. Richard J. Dodge is Publicity 
Director of the St. Louis Junior Bar 
and Stanley H. Siegel of Lewiston, 


Pennsylvania, is editor of the Reporter. 
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A vomic ENERGY: Although pos- 
sibly relegated to a background status 
in the world press by recent disarm- 
ament and atomic testing discussions, 
the International Atomic Energy 
Agency nevertheless is beginning to 
toke shape as a substantial force in 
the application of fissionable materials 
to non-military use. The development, 
structure, defects and projected future 
of this body are the subjects of a criti- 
cal study, “Atoms for Peace: The New 
International Atomic Energy Agency”, 
by Bernhard G. Bechhoefer and Eric 
Stein, recently published in The Mich- 
igan Law Review (Volume 55, No. 6, 
April, 1957). The authors, both of 
whom assisted the United States repre- 
sentative for international atomic en- 
ergy negotiations, carefully summarize 
the growth and present status of this 
youngest of United Nations agencies, 
first formally suggested by President 
Eisenhower in 1953 and officially signed 
into existence last year. Much of the 
article is devoted to discussion of the 
Agency’s weaknesses: the present de- 
ficiency of adequate safeguards for 
control of materials supplies under the 
Agency’s supervision, predicted short- 
ages of funds and fissionable material, 
danger of being by-passed by bilateral 
and multilateral national agreements. 
The United States has, however, 


pledged a willingness to co-operate 
with the Agency program for develop- 
ment of nuclear power for peaceful 
purposes, and thus the article may be 
of increasing interest to members of 
the Bar connected with governmental 
and private atomic power development. 
(Reprints may be obtained by writing 
to The Michigan Law Review, Hutchins 
Hall, Ann Arbor, Michigan. Price: 
$.50 per reprint.) 


Bankruptcy: Having discussed 
ad nauseum Constance v. Harvey, 215 
F. 2d 571, certiorari denied, 346 U.S. 
913, I am obliged in fairness to call 
attention to an article entitled “Con- 
stance v. Harvey—A Defense” by Paul 
R. Kleinberg and James E. Masterson, 
of the Newark, New Jersey, Bar. In 
Constance v. Harvey, it will be re- 
membered, one Riley gave a chattel 
mortgage for $20,000 on a roadside 
diner at Watervliet, New York. The 
chattel mortgage was not filed in the 
office of the Town Clerk of Watervliet 
until over ten months later. It was a 
year after the chattel mortgage was 
filed before Riley left the church and 
entered bankruptcy (Volume 62, No. 
5, May, 1957, Commercial Law Journal 
124-126). Under the New York statute, 
a chattel mortgage is void when, after 
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The Memphis and Shelby County News 
represents the collective effort of nine 
J.B.C. members, The News is distribut- 
ed on an average of three times each 
year and has proved to be extremely 
helpful in maintaining interest and in 
effecting widespread dissemination of 


bar association news. 


execution, its filing is unreasonably 
delayed. Messrs. Kleinberg and Master- 
son make the point that no one can 
gainsay that under Section 70 (c) of 
the Bankruptcy Act, the chattel 
mortgage of Riley was voided because 
of New York’s statute, whereas were a 
conditional sale contract given and 
“belatedly filed, the actual filing cures 
the defect against the trustee”. The 
Board of Associate Editors of the Com- 
mercial Law Journal answer Messrs. 
Kleinberg and Masterson in an 
“Editor's Note”. The editors quote 
Moore’s very complicated analysis of 
Section 70 (c) in 4 Collier on Bank- 
ruptcy, page 94, Section 70.51. This 
section refers to Professor Marsh’s well 
known article (43 California Law Re- 
view 65) and argues that the common 
sense interpretation of 70(c) is to limit 
its use to cases where creditors are 
prejudiced. Both Moore and Marsh 
would by interpretation or amendment 
do what should be done, namely limit 
the right of a trustee in bankruptcy to 
set aside a chattel mortgage to when 
an existing creditor under state law or 
federal bankruptcy law has a right in 
equity and good conscience to do so. 
Giving technical rights to a trustee to 
set aside as against hypothetical, non- 
existing creditors in a case like Riley’s 
makes bankruptcy a court that robs 
secured creditors. Other commentators, 
namely Weintraub and Levin, in 25 
Fordham Law Review 261, have said 
so, after losing Conti v. Volper, 132 F. 
Supp. 205 (E.D.N.Y.), affirmed 229 F. 
2d 317 (Second Circuit), and so has 
George Spelvin in 30 New York Uni- 
versity Law Review 558. (For a copy 
write the Commercial Law League of 
America that publishe: the Commercial 
Law Journal at 111 West Monroe 
Street, Chicago 31, Illinois, and send 
fifty cents for the May, 1957, issue.) 
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Conrorations: Federal securi- 
ties legislation, proxy regulations 
and stock exchange rules today 
combine to impose formidable and 
exacting disclosure requirements for 
corporate executive compensation 
schemes. Companies considering stock 
option or purchase plans, executive 
pensions, profit-sharing, stock bonuses 
or other compensatory devices must 
comply with these standards or subject 
themselves to possible civil or criminal 
sanctions. Valuable, then, is the careful 
analysis of situations requiring various 
degrees of disclosure, set out in “Ex- 
ecutive Compensation and Federal 
Securities Legislation”, by Myer Feld- 
man and V. Henry Rothschild, appear- 
ing in a recent issue of The Michigan 
Law Review (Volume 55, No. 8, June, 
1957). The article is based upon a 
chapter of a forthcoming third edition 
of “Compensating the Corporate Ex- 
ecutive” by Rothschild and George T. 
Washington. Messrs. Feldman and 
Rothschild trace registration and 
disclosure requirements under the 
Securities Act of 1933 governing public 
offerings of securities, the 1934 Securi- 
ties Exchange Act dealing with securi- 
ties listed on national exchanges and 
issuance of proxy solicitations there- 
from, and in brief the contractual re- 
quirements of the New York Stock 
Exchange. Additional reports and in- 
formation demanded of corporations 
and their officers are also included in 
the article, together with a description 
of specific possible penalties in the 
event of inadvertant or willful non- 
compliance. (Reprints may be obtain- 
ed by writing to The Michigan Law 
Review, Hutchins Hall, Ann Arbor, 
Michigan. Price $.50 per reprint.) 


Ewwence: There probably has 
never been another evidence case that 
has caused so much commotion as 
McNabb v. United States, 318 U.S. 332. 
In one of those rare en banc decisions, 
the District of Columbia Circuit in 
Rettig v. United States, 239 F. 2d 916, 
by a five-to-four vote reversed a con- 
viction of second degree murder under 
the McNabb rule. There the confession 
was obtained about eighteen hours 
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after arrest and before arraignment 
before the United States Commissioner. 
Even though it was Sunday, and the 
Commissioner’s office was closed, inter- 
mittent questioning of the accused for 
eighteen hours before arraignment 
made the confession inadmissible. In 
an excellent note in the May, 1957, 
Columbia Law Review, my friend 
George Spelvin discusses the differing 
theories of the court majority and con- 
cludes the application of the rule “re- 
mains unsettled”. (Vol. 57, No. 5; 
Address: Kent Hall, Columbia Law 
School, New York, 27, N.Y.; Price: 
$1.50 per number.) A very interesting 


note, 


Feperat PROCEDURE: Not long 
ago there appeared in this department 
a discussion of Bank of America v. 
First National Bank in Indiana, Docket 
No. 21 at the October, 1956, Term, 
352 U.S. 29, 1 L. ed. 2d 93, 77 S. Ct. 
119. In the Bank of America case, gov- 
ernment Home Owners Loan coupon 
bonds, called on May 1, 1944, but 
maturing May 1, 1952, were presented 
for payment in September, 1948, by 
the First National Bank in Indiana to 
the Federal Reserve Bank of Cleveland, 
which paid them. The First National 
Bank in Indiana was acting as a col- 
lecting bank for a customer, but the 
Bank of America sued because the 
bonds had been stolen from it. Revers- 
ing the Third Circuit, the Supreme 
Court ruled, Justices Black and Doug- 
las dissenting, that Pennsylvania state 
law and not the federal common law 
was to determine whether the burden 
of proof was on the plaintiff Bank of 
America and whether the First Na- 
tional Bank in Indiana acted in good 
faith. 

The losing counsel for the First 
National Bank in Indiana, which con- 
fusingly is not in Indiana at all, but 
in Pennsylvania, was Edward Dum- 
bauld. With much glee I have read the 
roasting he gives the Court for his 
loss. It appears in 61 Dickinson Law 
Review, No. 4, June, 1957, pages 291- 
321, and is cleverly called “The Clear 
Field of Clearfield”, presumably be- 
cause he regards the Bank of America 
victory as a repudiation of Clearfield 
Trust v. United States, 318 U.S. 363. 


This article is further proof that 
losing counsel ought to write their 
views for the good of our trade. Dr. 
Dumbauld is sensitive about this at the 
start of his article where he says: 


If the familiar—and judicially rec- 
ognized—practice “whereby unsuccess- 
ful litigants and lawyers give vent 
to their disappointment in tavern or 
press”, (Frankfurter, J., in U.S. v. 
Morgan, 313 U.S. 409, at 421) includes 
within its scope the more sedate and 
less bibulous type of discussion that 
appears in law reviews, it may be 
useful to indulge in such comment... . 


“Less bibulous” and “more sedate” 
is the discussion at the start of the 
article, but as the Doctor warms to 
his topic, he could not have done better 
were he writing in Time or imbibing at 
McSorley’s Ale House. 


Bank lawyers in particular will want 
to read the good Doctor’s blast as he 
says that, had First National Bank in 
Indiana bought for its own portfolio, it 
would not have been liable—that its 
liability comes to it as a collecting 
bank. Moreover, he blames his defeat 
in part on Treasury Regulations which 
he believes should be changed by 
statute if necessary to protect collecting 
banks. If I find any fault, it is the 
failure of Dumbauld to attack the 
soundness of Erie v. Tompkins, 304 
U.S. 64, and to emphasize more that 
what the Bank of America case does is 
to spread the error of Erie to federal 
questions. Ever since writing “Weary 
Erie” with my students Bailey, Day and 
Gilhooley, 34 Cornell Law Quarterly 
494, I have come to view any extension 
of the Erie rule beyond diversity as 
most unwise. One of the best ways to 
prevent its extension is to show what 
a colossal error Erie has been in the 
diversity cases. In this piece, Dr. 
Dumbauld does not question the sound- 
ness of the Erie rule. But he certainly 
establishes the dangers to government 
paper when its negotiability is put to 
the hazard of some forty-eight state 
rules rather than one uniform federal 
rule. 


Haseas CORPUS: Richard C. 


Baker, a Professor of Political Science 
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at Harding College, Searcy, Arkansas, 
has an invaluable article in the April, 
1957, Missouri Law Review (Volume 
22, No. 1, pages 109-142; Address: 
Columbia, Missouri; price: $1.00 per 
copy) entitled “Federal Judicial Con- 
trol of State Criminal Justice”. Al- 
though I find myself in sharp dis- 
agreement with many of Professor 
Baker’s statemenis—for instance, “The 
most effective way, of course, to re- 
strict the federal judicial power over 
state criminal cases is to repeal the 
fourteenth amendment . . .” page 141 
—nevertheless, his paper gives the most 
lucid description I have ever read of 
the development of federal habeas 
corpus jurisdiction from Ellsworth’s 
original Judiciary Act in 1789 to the 
enactment of Section 2254 of the Judi- 
cial Code of 1948. Moreover, although 
he fails to discuss Tom Mooney’s case, 
many well-known criminal cases are 
considered in some detail, starting with 
William A. McCardle’s that caused the 
Congress for sixteen years to deprive 
the Supreme Court of appellate juris- 
diction in habeas corpus proceedings 
and ending with the Court’s grant of 
certiorari at the 1956-1957 term of the 
application of Caryl Chessman for 
habeas corpus. In addition, Professor 
Baker makes frequent reference to the 
hearings before Subcommittee 3 of the 
House Judiciary Committee on H.R. 
5649 during the 84th Congress which 
bore the endorsement of the Confer- 
ence of Chief Justices, the Association 
of Attorneys-General and the Judicial 
Administration Section of the Ameri- 
can Bar Association. 

Interest in the limitation of review 
of state convictions by federal habeas 
corpus proceedings will no doubt be 
accentuated by the decision of the 
Supreme Court on June 10, 1957, di- 
recting California to resettle the record 
or turn Caryl Chessman out of prison, 
a free man. (Docket No. 893, October 
Term 1956, Chessman v. Teets.) The 
piece of Professor Baker in the Mis- 
souri Law Review can be read with an 
excellent note by Hamilton Fish, Jr., 
in the New York University Intramural 
Law Review (Vol. 12, No. 4, May, 
1957: address: N.Y.U. Law School, 
Vanderbilt Hall, Washington Square, 
New York 3, N.Y.; no price is stated). 
Mr. Fish’s piece is entitled “Federal 
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Habeas Corpus and the Criminal De- 
fendant” and it is very well done 
indeed. Unlike Professor Baker, who 
would abolish the jurisdiction, Hamil- 
ton Fish, Jr., suggests that the 1943 
proposal of the Judicial Conference of 
Senior Circuit Judges be adopted. That 
was to use the three-judge federal 
statutory court to hear writs of habeas 
corpus. Hamilton Fish, Jr., says that 
if the Congress did this, it “partly 
meets the criticism advanced by the 
state judiciary” and “yet the avail- 
ability of the federal remedy” which 
“to a large extent” is “responsible for 
the high standard of state trials” is 
“preserved”. This lad is a real lawyer 
and I wish that Director Elmer Million 
of the New York University Intramural 
Law Review had given Hamilton Fish, 
Jr., the annual prize: He gets my 
Oscar. 


Pronocrs LIABILITY: The Ten- 
nessee Law Review presents with un- 
usual completeness a topic of vital sig- 
nificance to practitioners in two related 
symposiums. The Winter, 1957, issue, 
entitled “Products Liability”, contains 
discussions by leading trial lawyers 
with special experience in the products 
field, including Arnold B. Elking, 
William J. Condon, William J. Wein- 
stein and William D. Buchanan. The 


topics discussed include the preliminary 
investigation of a products case, the 
alternative grounds of liability, presen- 
tation of the evidence, and the medical- 
legal aspects of allergies. 

The Spring, 1957, issue is entitled 
“Strict Liability of Manufacturers”. It 
starts with a vigorous presentation of 
the case for strict liability by Fleming 
James, Jr., followed by an equally 
effective statement of the case for re- 
stricting liability to negligence by 
Marcus L. Plant. An intermediate view 
is presented by Leon Green, who urges 
that strict liability should be limited to 
food and chemical products, where the 
buyer has little occasion or opportunity 
to inspect the product and where proof 
of negligence is apt to be particularly 
difficult. The ethical aspects of strict 
liability are well discussed in an article 
by Francis E. Lucey, S. J. The con- 
cluding article by Dix W. Noel deals 
with the general drift toward strict 
liability in the courts. This article 
analyzes the growing number of recent 
decisions favoring strict liability in 
the case of such products as food con- 
tainers, animal food, soaps, hair dyes, 
cosmetics, tobacco, and various me- 
chanical products, with other recent 
decisions adhering to the tradition- 
al negligence requirement. (Price 
for each issue, $1.50; address: Tennes- 
see Law Review, 1505 West Cumber- 
land Avenue, Knoxville, Tennessee.) 
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Sonic Boom: 
A New Legal Problem 


(Continued from page 220) 


the boom even arrives, thereby creating 
an extremely difficult problem of “who- 
dunit”. Solving the mystery requires 
thorough knowledge of civil and mili- 
tary air regulations, communications 
systems and procedures and flight con- 
trol services, among other things. 

The ramifications of sonic boom 
damage are many, involving several 
highly technical sciences. Aerodynam- 
ics, the theory of flight, the principles 
of jet propulsion, jet engines, aircraft 
structures, radar principles, communi- 
cations and electronics, meteorology, 
navigation, stresses, building codes and 
manufacturing processes are but a few 
of the subjects, knowledge of which is 
necessary for the complete preparation 
of a sonic boom case. 

Expert testimony is difficult to ob- 
tain. The few independent consultants 
in the aviation field for the most part 
have as their clients the airlines and 
major aircraft manufacturers. If ex- 
perts are available, their fees are likely 
to be much higher than those in other 
fields.2° 

It is apparent that evidence is fre- 
quently in the control of the defendant, 
especially where the case involves the 
United States Government. The Civil 
Aeronautics Administrator often has 








the necessary records of flight from 
which the aircraft responsible for the 
damage might be determined. Maybe 
the aircraft in question was operated 
by the Department of Defense, and if 
it is a prototype or is highly classified 
for one reason or another, there is a 
real problem of obtaining the required 
evidence. 


The problem of which law is ap- 
plicable in sonic boom cases is of 
prime concern. Although the law of 
the place where the accident occurred 
applies in tort cases, if the suit is 
brought against the United States un- 
der the Federal Tort Claims Act, the 
law of the place where the Government 
was negligent governs.*” Also, if the 
United States is a defendant, the case 
must be tried by a judge without a 
jury"! in the judicial district where 
the act or omission complained of 
occurred? 


Preparation expenses could conceiv- 
ably be very high considering that in 
some instances the aircraft might be 
based at the opposite end of the coun- 
try from where the actual incident oc- 
curred. The taking of depositions all 
over the country would not only be 
time consuming, but could add greatly 
to the cost of preparing the case. In- 
cidentally, it may be worth noting that 
if the Federal Government is a defend- 
ant to the suit, the attorney’s fees are 
limited to 20 per cent of the amount 
recovered.*3 


An additional word of advice is 
found in Speiser’s article. He discusses 
the problem of joining aircraft manu- 
facturers and other builders of allied 
equipment as defendants, saying: 


You should think at least twice be- 
fore joining a manufacturer as a 
defendant. Cases involving manufacture 
and design of aviation equipment are 
extraordinarily complicated and expen- 
sive to pursue. Perhaps the best ex- 
ample is the case of Northwest Airlines 
v. Glenn L. Martin Co., 224 F. 2d 120 
(6th Cir. 1955), in which the trial con- 
sumed three months, the jury was out 
for ten days, and the appellate court 
sent the case back for a new trial 
which is now pending. Another mara- 
thon case was De Vite v. United Air- 
lines, 98 F. Supp. 88 (E.D.N.Y. 1951). 
That trial lasted for seven weeks, most 
of which was spent on a cross-claim 
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by the defendant airline against the 
defendant airplane manufacturer.*4 


Clearly, the problems confronting 
trial counsel in an aviation case are to 
a large extent those confronting coun- 
sel in a complicated tort case multi- 
plied several times. But when the avi- 
ation case is one involving sonic boom, 
the difficulties are even greater since 
the guilty party must be found before 
the identity of the defendant can be 
determined. 


Conclusion 

The “sonic boom” age is here to stay. 
The booms can cause damage to prop- 
erty as well as injury to persons 
and animals. Tomorrow’s bigger and 
speedier supersonic jets will bring with 
them booms of even greater intensity, 
capable of greater disturbance and de- 
struction. Control of sonic boom is 
only partially effective toward elimi- 
nating the problem. 

There are as yet no court decisions 
deciding even the basic character of a 
sonic boom.*® Should the courts find 
that the characteristics of sonic boom 
do not constitute an explosion, some 
insurers may be liable under the build- 
ing collapse and glass breakage perils 
under broad form and all-risks features 
of insurance contracts.*® Should the 
courts decide that a sonic boom is an 
explosion, there may be liability for 
damage to property insured under con- 
tracts with explosion clauses.*7 

At present, the Government is in 
control of virtually all of the aircraft 
having supersonic capabilities. It is 
also responsible for conducting air 
traffic control functions. A sonic boom 
case will undoubtedly involve the 
Government in one or more capacities. 
Costs of preparing and trying such a 
case will be high and technologically 
complicated. 

Most certainly it should prove very 
interesting to observe the evolution of 
this newcomer to the liability family— 
sonic boom. 





29. Id., on page 26. 
30. United States v. Union Trust Co., 221 F. 
2d 62 (D.C. Cir. 1955). 
31. 28 U.S.C. § 2402 (1954). 
32. 28 U.S.C. § 1402(b) (1948). 
33. 28 U.S.C. § 2678 (1948). 
34. Supra, note 28, on e 20. 
. Hammon, Blast and Sonic Boom Damage, 
415 Ins. L.J. 471 (1957). 
36. Hopkins and Mcintosh, Is Sonic Boom 
m7 a ? 408 Ins. L.J. 15, 18 (1957). 
. ta. 
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Administrative Law 

(Continued from page 236) 

advance copy of the proposed decision. 
In five cases, it did not appear that it 
would have been advantageous, for the 
point on which decision was predicated 
had apparently been foreseen and 
argued. 

In the National Labor Relations 
Board, decision was predicated on 
issues of law in 103 of the 229 cases 
where the decision of the trial examiner 
was modified or reversed, or 44.9 per 
cent. In about half of these cases 
(forty-five out of 103) it was believed 
it would have been helpful to counsel 
to have had an opportunity to see a 
tentative draft of the conclusions of 
law and to present arguments thereon. 
In sixteen of the 103 cases, the issue 
was doubtful; and in forty-two of the 
cases it was believed that such oppor- 
tunity would not have been of assist- 
ance. 

In only four of the sixty issues 
wherein the Civil Aeronautics Board 
modified the hearing officer’s recom- 
mendation, was decision predicated on 
issues of law. In all four cases, it 
appeared that counsel would have bene- 
fited from an opportunity to see and 
present arguments concerning the con- 
clusions of law which the agency pro- 
posed to adopt. 


Increasing Stature 
of Hearing Officers 

One of the fundamental postulates 
of the recommendations of the Hoover 
Commission Task Force on Legal 
Services and Procedure was that the 
public good would be served by in- 
creasing the stature of the hearing 
officers, making them in effect trial 
judges and restricting the scope of 
agency review to an appellate proceed- 
ing. If this were done, the agency 
members would presumably have more 
time for personal consideration of the 


The 





issues presented on appeal. At the same 
time, the number of appeals from the 
hearing officers to the agencies would 
presumably be diminished because the 
scope of review would be in some 
degree constricted. 

It may be conceded that in this 
highly speculative field, no objective 
statistical analysis or prognosis could 
be made. However, some food for 
thought is afforded by considering the 
frequency of appeals under the present 
law, and speculating what the results 
might be if the proposed Code of Ad- 
ministrative Procedure were adopted. 

The study indicated a close correla- 
tion between the scope of review and 
the frequency of appeals. In cases 
where the formulation of the final 
agency decision is largely a matter of 
staff function, there are many more 
appeals than in cases where the agency 
acts essentially as an appellate body. 

In the Federal Trade Commission, 
consideration of appeals is largely a 
responsibility of individual members 
of the Commission. Aided by his legal 
adviser, the Commissioner to whom 
the case has been assigned makes a 
study of it and reports his recommenda- 
tions to the other members, who con- 
sider the case in conference. The proce- 
dure is essentially like that employed 
in many appellate courts.'* In this 
agency, appeals were taken from the 
hearing examiner's recommended de- 
cision in only sixty-seven of 278 cases, 
or in 24.1 per cent of the cases. 

On the other hand, in the National 
Labor Relations Board, where consid- 
eration of the details of mine-run cases 
is largely committed to the legal assist- 
ants of the staff members—and where 
an appeal may therefore be taken 
merely on the gamble that the particu- 
lar assistant to whom the case is as- 
signed for study of the record may 
have a different reaction than did the 
trial examiner—appeals are much more 
frequent. Out of 565 cases in which 
recommended decisions were issued by 
trial examiners, appeals were taken in 
480—or in 84.9 per cent of the cases. 


No doubt there are many reasons 


which account for the large percentage 
of appeals in N.L.R.B. cases—the 
nature of the issues involved, the emo- 
tional pressures, the desire to delay the 
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final decision, and others. There appear 
to be grounds to suspect, however, that 
the nature of the agency review may 
offer some inducement to frequent 
appeals. 

This suspicion ripens into something 
approaching conviction when consider- 
ation is given to the Civil Aeronautics 
Board statistics. In that agency, the 
impact of staff study is outstanding. 
Many of the cases involve most compli- 
cated issues presenting intricate prob- 
lems of law, accounting and engineer- 
ing—-technical fields in which the 
agency members may not possess as 
high a degree of professional training 
as do the staff experts. It is commonly 
thought that the details of many rate 
and route cases are ordinarily left to 
be worked out primarily by the staff. 

Having in mind this background, 
significance attaches to the frequency 
of appeals. Out of 125 cases, there 
were only twenty-six in which there 
was no staff re-examination. In the 
other ninety-nine cases, there was staff 
review of the initial decision—in seven- 
ty-one cases at the request of the par- 
ties, in twenty-five cases on the Board’s 
initiative, and in three cases because 
the parties had waived initial decision 
by the hearing officer. 

The study indicated that adoption of 
the proposed Code of Federal Proce- 
dure would lead to these results :— 

(1) Eliminate a great deal of un- 
necessary review of evidentiary details 
by staff assistants. 

(2) Clarify the issues presented for 
consideration on agency review, by 
making a part of the official record 
the staff memoranda in which these 
issues are developed; and permitting 
counsel equal opportunity to present 
their views on such issues. 

(3) Reduce the comparative im- 
portance of the work of the staff mem- 
bers, and at the same time increase the 
stature and responsibility of the hear- 
ing examiners. 
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Shall We Curtail 
Diversity Jurisdiction? 
(Continued from page 246) 


stituted in the eighty-six United States 
District Courts, 7,286 were diversity 
cases. In the fiscal year 1956, of 51,284 
civil cases filed, 20,524 were diversity 
cases. The number of such cases in 
1956 represented an increase of 180 
per cent over the number filed in 1941. 
In 1941, diversity cases equaled ap- 
proximately 18 per cent of total civil 
cases brought; in 1956, such cases to- 
taled 39 per cent of total civil cases 
filed.*° 

The principal type of diversity cases 
appears to involve alleged tortious acts, 
and automobile accident cases alone 
now run between 30 and 37 per cent of 
diversity cases as compared with 25 
per cent in 1941.56 

Since 1941, all civil cases com- 
menced in all districts have shown an 
increase of slightly over 60 per cent 
so the major increase in civil litiga- 
tion, other than diversity cases, with 
which the national courts must deal 
contributes to the critical significance 
of the diversity problem. 


As recently as February 9, 1956, Mr. 
Justice Harlan has taken the position 
that diversity jurisdiction should be 
abolished on the ground that the or- 
iginal reasons for it no longer exist.*7 
He makes an exception where an out- 
of-state litigant can show that in fact 
he will not obtain fair treatment in a 
state court.*5 However, all critics of 
diversity jurisdiction appear to be in 
accord in supporting federal jurisdic- 
tion in any instances where actual, as 
contrasted with assumed, prejudice to 
the non-resident is shown. 


The case for retention of diversity 
jurisdiction has been forcefully ex- 


pressed by Chief Judge John J. Parker 
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of the Fourth Circuit. In 1932 he 
stated : 


And no statistics are necessary to 
convince any lawyer of experience rep- 
resenting a non-resident client, that he 
will obtain a more impartial tribunal 
for his client under the conditions 
afforded by the federal courts than 
under those afforded by the courts of 
the state.®” 


As recently as October, 1956, Judge 
Parker wrote: 


The right to invoke federal juris- 
diction in diversity cases is not one of 
mere constitutional theory; it is of 
great practical significance. To deny 
the right to resort to the federal 
courts in diversity cases, as some 
persons advocate, would mean that an 
aggrieved party must seek justice in 
the courts of the state of his adversary 
where he will find, in a large number 
of states, that trial by jury has been 
stripped of many of its safeguards and 
that the judge has been denied the 
common law powers necessary to the 
proper administration of justice. Re- 
quiring a non-resident to try his case 
in such a tribunal not only turns him 
over to the tender mercies of a local 
jury, without power in the presiding 
judge to counteract the appeals to 
prejudice by local counsel, it also 
denies him the sort of trial by jury 
which, as a citizen of the United States, 
he is entitled to have in the federal 
courts.40 


But even if there could be demon- 
strated some discernible difference be- 
tween the treatment of the resident and 
the non-resident in a state court, it is 
evident that diversity jurisdiction is 
not even equated in terms of its own 
theory. Since the theory of diversity is 
the apprehension of prejudice against 
out-of-state residents, why is a local 
plaintiff permitted to institute a suit 
against an out-of-state citizen in a fed- 
eral court of the plaintiff's own state? 
Why is a defendant, sued in his own 
state court, permitted to remove the 
case to the federal court when the ag- 


grieved non-resident has chosen the 
state court of his adversary? Surely 
the local resident is in no position to 
claim a prejudice against him in his 
own state forum. May there be an as- 
sumption of bias against a non-resi- 
dent party when the other party is like- 
wise a non-resident of the state in 
which the action has been brought? If 
federal jurisdiction is desirable in such 
a case, should it not be predicated upon 
another premise? The present defend- 
ers of diversity jurisdiction have not 
answered these pertinent inquiries. 

Is the occurrence of prejudice suffi- 
ciently frequent to warrant vesting in 
the federal courts a general jurisdic- 
tion upon a wholesale basis of all di- 
versity cases over the required jurisdic- 
tional amount? And when we speak of 
prejudice, it must be recalled that we 
are referring only to a special brand 
of bias, namely, that which is attribut- 
able to the fact that a party is a citizen 
of another state. 

The true inquiry is not whether di- 
versity jurisdiction was desirable his- 
torically or has been in some situations 
beneficial, but whether it engenders 
now more evil than good by its denial 
of state judicial authority over inher- 
ently state cases. No single factor has 
given rise to as much friction and 
jealousy between state and federal 
courts as the federal diversity power. 
Duality of jurisdiction results in an 
instinctive prejudice of a party against 
the forum chosen by his adversary. A 
federal removal order pre-empting a 
state case must necessarily be an irri- 
tant to state judges. The diversity prin- 
ciple imposes upon the federal judici- 
ary a heavy burden, not only of specu- 
lating with respect to state law without 
settling it, but of resolving innumer- 
able refined procedural and jurisdic- 
tional questions, not the least difficult 


35. Report of hearin: before “Subcommittee 
of the Committee of the Judiciary, House of 
Representatives, 85th Congress, on H.R. 2516 
and H.R. 4497 (July 12, 1957), entitled Jurisdic- 
tion of Federal Courts Concerning the Diversity 
of Citizenship 42. 

36. ANNUAL REPORT OF THE PROCEEDINGS OF 
THE JUDICIAL CONFERENCE OF THE UNITED STATES 
109 (1955). 

37. Letter from Mr. Justice Harlan dated 
February 9, 1956, to District Judge Walter 
Bruchhausen, Chairman of the Committee on 
Legislation on Diversity of Citizens Jurisdiction 
to the Annual Judicial Conference of the 
Second Circuit of the United States and referred 
to in its Report (April, 1956) 

38. Letter from Mr. Justice Harlan, dated 
September 19, 1956, to District Judge Bailey 
Aldrich. 

39. Parker, The Federal Jurisdiction and 
Recent Attacks, 18 A.B.A.J. 433, 437 (1932). 

40. Parker, Dual Se oe in the Federal 
Courts, 51 Nw. U. L. Rev. 407, 409 (1956). 
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of which involve class actions, multiple 
incorporation and the removal of sep- 
arable non-federal controversies. The 
notion that this jurisdiction, which is 
se unrelated to the requirements of our 
federal system, may be desirable in 
order to provide a better justice for a 
limited class of private litigants than 
that afforded in state courts is, in view 
of its mischievous consequences, diffi- 
cult to sustain. 


Il 


A corporation is a party in approx- 
imately 60 per cent of diversity cases, 
so vorporate litigation is the nub of the 
diversity problem. When a corporation 
does all or a part of its business in a 
state, by virtue of its technical incor- 
poration elsewhere, it is accorded the 
advantage of an election between juris- 
diction of the state or federal courts, 
and may deny all authority of the state 
judicial systems over its controversies 
with residents or non-residents. 

How the Supreme Court succeeded 
in holding that the federal district 
courts had jurisdiction of suits between 
corporations of different states or be- 
tween a corporation of one state and a 
citizen of another is a curious and col- 
orful story. 

The Constitution makes no reference 
to a corporation as a jurisdictional 
party although the word was known to 
its framers in substantially its present- 
day meaning. Nor has Congress ever 
attempted to confer jurisdiction upon 
the federal courts of cases involving 
exclusively state law between corpora- 
tions of different states or between a 
corporation of one state and a citizen 
of another. The acts of Congress now 
in force conferring original diversity 
jurisdiction upon the federal district 
courts grant them jurisdiction of civ- 
il suits “between citizens of different 
states” and “between citizens of a state 
and foreign . citizens or sub- 
jects”*! so Congress used for that pur- 
pose the very words of the Constitu- 
tion*? and forestalled any charge that 
it was conferring any jurisdiction be- 
yond that explicitly provided by the 


Constitution. 


Throughout our history the Supreme 
Court has held consistently that “citi- 
zen” connotes a human being having 
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the legal status of citizenship and by 
no possibility of interpretation may a 
corporation be deemed to possess that 
status. Time and again, the Supreme 
Court has held that a corporation is 
not a “citizen” as that term is used in 
the Constitution.** 

The original extension of diversity 
jurisdiction to corporations was based 
on the premise that a corporation was 
to be treated for jurisdictional pur- 
poses as a group of citizens. The citi- 
zenship of its members or sharehold- 
ers determined the citizenship of the 
corporation. Thus, the court held that, 
where all the shareholders of the cor- 
poration have state citizenship diverse 
from that of the adverse parties, the 
suit was within the federal jurisdiction, 
notwithstanding it was brought or de- 
fended in the corporate name.** The 
court expressed the view that, unless 
the corporate members had the re- 
quired citizenship, no suit by or against 
the corporation would be within fed- 
eral diversity jurisdiction. 

Such was the law of the Constitution 
during the first half century of its op- 
eration as interpreted by the Supreme 
Court in numerous decisions.*° It was 
not until 1844 that the Supreme Court 
qualified its established doctrine in 
Louisville, Cincinnati & Charlottesville 
Railroad v. Letson.*® The Court cor- 
rectly held that in a suit by a citizen of 
New York against a corporation of 
South Carolina, jurisdiction should not 
be denied on the ground that two of 
the members were citizens of a third 
state or that defendant’s shareholders 
included two other corporations of 
South Carolina whose members in turn 
were citizens of New York. Mr. Justice 
Wayne in the course of his opinion for 
the Ceurt used unnecessary language 
suggesting that a state corporation is 
at least an artificial person inhabiting 
its state of origin “and therefore en- 
titled, for the purpose of suing and 
being sued, to be deemed a citizen of 


that state”.47 The Court could not 
bring itself to the notion that a corpor- 
ation was a citizen of the state that cre- 
ated it, but treated it as a citizen for 
jurisdictional purposes. The arguments 
of counsel in support of jurisdiction 
constituted a plea to expand the juris- 
diction of the federal courts to save 
corporations from the supposed injus- 
tices of the state courts. 

Two years before Letson, seven of 
the eight justices who shared in that 
opinion participated in announcing the 
doctrine of Swift v. Tyson. It is impos- 
sible to believe that there was not an 
intimate relationship between the deci- 
sion in Swift v. Tyson and in Letson. 
Taken together they reflected the no- 
tion of an expanded federal court jur- 
isdiction to prevent a denial of the 
“better justice” of the federal courts. 


A Famous Fiction .. . 
A Malignant Decision 


In three cases ** following Letson, 
the three dissenting justices*® repeat- 
edly prodded their brethren to explain 
how a corporation might be “deemed” 
a citizen or “treated as” a citizen, and 
yet not be a citizen. The Court met this 





41. Act of March 3, 1911, 36 Stat. 1087, 1091, 
28 U.S.C. §41 (1) (1940). 

42. Mr. Chief Justice Waite, s aking for the 
—_ in Ober v. Gallagher, 93 U.S. 199, 204 
( ). 

43. Hague v. C.1.0., 307 U.S. 496, 514 (1939); 
Hemphill v. Orloff, 277 U.S. 537, 548 (1928); 
Liberty Warehouse Co. v. Burley Tobacco 
Growers’ Cooperative Marketing “seen. 276 
U.S. 71, 89 (1928); ——- Fire Ins. Co. v. 
King Lumber Co., U. S. 2, 10 Lg iF 
Selover, Bates & Co. v. Walsh, 226 US. . 126 
(1912); Western Turf Assn. v. cabana. 
U.S. 359, 363 (1907) ; t Ins. Co. v. Daggs, 172 
U.S. 557, 561 (1899); Blake v. McClung, 172 U.S. 
239, 259 (1898); Pembina Consolidated Silver 
Mining « Milling Co. v. Pennsylvania, 125 U.S. 
181, 187 (1888 Paul v. Virginia, 8 Wall. 168 
bank 0 of Auquas vy. Earle, 13 Pet. 


44. Bank o = United States v. Deveauz, 5 
oa 61 (1 ; Sullivan v. Apensr Steamboat 
Co., 6 Wheat. 450 *(1821); a v. Bank of 
the State of Georgia, 1 Pet. 238 ( 
the United States v. Martin, 5 pet. a7 Aig E 
Commercial R.R. Bank of yi OH 


Irvine v. Lowry, 14 a 293 (1840). 

45. See note 44, su 

46. 2 How. 497 (1 .. 

47. Id. at 555. 

48. Rundle v. Delaware and Raritan Canal 
Co., 14 How. 80 (1853); Northern Indiana R.R. 
yo * Michigan Central R.R., 15 How. 233 

Marshall v. Baltimore & Ohio R.R., 16 
pas ‘14 (1854). 

49. At this time the Supreme Court was 

composed of ten justices. 
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dilemma with its most famous fiction. 
It declared in what has been described 
as its “malignant” decision,®” namely 
Marshall v. Baltimore & Ohio Rail- 
road,*' that it would thereafter accept 
as a conclusive presumption that all 
shareholders of a corporation were citi- 
zens of the state of incorporation, that 
a suit by or against a corporation, in 
its corporate name, must be presumed 
to be a suit by or against citizens of the 
state which created the corporate body ; 
and no averment or evidence to the 
contrary is admissible.®* As a discern- 
ing scholar has pointed out: 


It is a fiction about facts. It is 
really an order of the Supreme Court 
to the lower Federal Courts to act 
regardless of the facts.5% 


Thus was finally established in 1854 
the corporate jurisdictional fiction that 
prevails today. 

In defense of the Court’s reasoning, 
it should be noted that at the time it 
was believed that a corporation could 
have no legal existence beyond the 
boundaries of the sovereignty which 
created it, and hence a corporation cre- 
ated by a state was suable only in that 
state.54 Thus the Court justified the 
creation of the fiction by emphasizing 
the tragic lot of the distant plaintiff 
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compelled to sue a corporation in the 
courts of its own state subject to the 
“power and influence” of the corpora- 
tion if the federal courts were not avail- 
able to him.55 

But in 1878, the Court reversed these 
decisions and began the development 
of the doctrine of “presence”, by virtue 
of which a corporation can be sued in 
any state in which it has an agent 
doing business.5® The suability of a 
foreign corporation in other states nec- 
essarily led under the diversity fiction 
to its privilege to remove suits brought 
against it from the courts of the states 
in which it was doing business to the 
federal courts—a different and uncon- 
templated consequence of the original 
justification of the fiction. 


IV 


This 1878 decision led almost im- 
mediately to legislative attempts to lim- 
it federal diversity jurisdiction as to 
corporations doing business in foreign 
states. A bill of Representative David 
B. Culbertson with this objective was 
passed by the House of Representatives 
in three successive Congresses, 1880, 
1883 and 1884, but failed each time in 
the Senate. The underlying principle of 
the bill was that a corporation of one 
state doing business in another state 
should be subject exclusively to the 
courts of that state. We are told that 
“the debates in the House, and particu- 
larly the vivid speeches in 1880, leave 
no doubt about the economic and po- 
litical factors which determined men’s 
votes”. It was a “contest between east- 
ern capital and western and southern 
agrarianism”.°* The Culbertson Bill 
was passed by the House again in 1887 
and for the fifth time in 1892, each 
time dying in the Senate Judiciary 
Committee. 

The Culbertson Bill or others de- 
signed to curtail or abolish the cor- 
porate citizenship fiction were continu- 
ously before Congress until 1911, and 
two proposals for constitutional amend- 
ments for the same purpose were in- 


troduced. 

In 1928, the Senate Judiciary Com- 
mittee reported out with approval a 
bill to deny to the district courts juris- 
diction not only of all diversity suits, 
but also of cases arising under the Con- 
stitution, laws or treaties of the Unit- 
ed States. The Senate did not act upon 
the bill. 

In the 71st and 72d Congresses, Nor- 
ris and LaGuardia introduced bills de- 
signed to abolish all diversity juris- 
diction.** 

In 1928, Attorney General William 
D. Mitchell recommended to the Con- 
gress a bill providing that for purposes 
of diversity jurisdiction a corporation 
should be deemed a citizen of any state 
in which it carried on business “as re- 
spects suits brought within that state 
between itself and residents thereof 
and arising out of the business carried 
on in such states”.°® The Attorney 
General’s bill was recommended to the 
Congress by President Herbert Hoover. 

In 1932 hearings were held on the 
Attorney General’s bill and the Norris- 
LaGuardia Bill before a subcommittee 
of the Senate Committee on the Judici- 
ary and before the Committee on the 
Judiciary of the House. 

Mr. Paul Howland, representing the 
American Bar Association, opposed 
both bills. Counsel for the Casualty and 
Surety Executives, Association of Life 





50. Warren, supra, at 90. 

51. 16 How. 314 (1854). 
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54. Bank of Augusta v. Earle, 13 Pet. 519, 588 
(1839); Marshall v. Baltimore & Ohio R.R., 
supra, at 328. See Mr. Justice Wayne's opinion 
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Ex Parte Schollenberger, 96 U.S. 369 
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Insurance Presidents, Investment Bank- 
ers Association, the Association of Life 
Insurance Counsel, the National Board 
of Fire Underwriters, and the Nation- 
al Association of Manufacturers op- 
posed both bills. 

Written statements were submitted to 
the hearings by Mr. Charles Warren 
who advocated the adoption of the 
Norris-LaGuardia Bill, or in the alter- 
native, the Attorney General’s bill; by 
then Professor Felix Frankfurter who 
supported the Norris-LaGuardia Bill 
and in default of its adoption, the At- 
torney General’s bill; and by then 
Dean of the Yale Law School, Charles 
E. Clark, now Chief Judge of the Court 
of Appeals for the Second Circuit, who 
supported the Attorney General’s bill. 

Paradoxically, no representatives of 
the states or of state or local bar asso- 
ciations, with the exception of The As- 
sociation of the Bar of the City of New 
York (which opposed the Norris-La- 
Guardia Bill and supported the At- 
torney General’s bill), expressed any 
views upon a matter of such signifi- 
cance to the state judicial systems. 

It is a remarkable fact that through- 
out these congressional hearings none 
of the lawyers pointed out to the com- 
mittee that corporations owe their priv- 
ilege of access to the federal courts to 
the Supreme Court’s fiction. 

On the contrary, the committees 
were told that corporations are citi- 
zens of the states which incorporat- 
ed them. The representative of the 
American Bar Association asserted that 
Congress was under a constitutional 
mandate to confer upon the federal 
courts jurisdiction of “controversies 

. between citizens of different States” 
and, corporations being citizens, Con- 
gress could not deny them their con- 
stitutional right to this jurisdiction. 
Yet Congress had withheld from the 
federal courts the federal question jur- 
isdiction provided for in the Constitu- 
tion until 1875, and the Supreme Court 
had confirmed as recently as 1922°° 


the doctrine repeatedly announced since 
1799! that every federal court created 
by the national government derived its 
jurisdiction wholly from the authority 
of Congress and “jurisdiction having 
been conferred may, at the will of Con- 
gress be taken away in whole or in 
part... ."62 

It is of interest that corporate spokes- 
men in the course of the 1932 congres- 
sional hearings minimized the number 
of cases that corporations instituted in 
the federal courts or removed to them. 
They conceded that local prejudice oc- 
curred rarely and sporadically and ex- 
plained that they resorted to the fed- 
eral courts in only a small percentage 
of the cases in which the privilege of 
jurisdiction was accorded. The spokes- 
man for the insurance companies said 
““ we remove very few cases to the fed- 
eral courts. Most of our cases are tried 
in the state courts.” 

Mr. Hobart S. Weaver, representing 
a substantial number of life insurance 
companies, said that over a five-year 
period forty-two companies litigated 
approximately 18,000 cases in the state 
and federal courts. Of these, about 
1,100, i.e., only 6 per cent, were in the 
federal courts. Over 500 of these had 
been brought in state courts and re- 
moved by the defendant companies to 
the federal courts. In only about 100 
cases had a plaintiff suing a life insur- 
ance company chosen a federal court. 
It was not explained how many of the 
cases in the state courts involved claims 
which did not exceed the jurisdictional 
minimum of $3,000. 

Counsel for the Investment Bankers 
Association contended that the direct 
tendency of the bills would be to inter- 
fere with the normal flow of business 
across state lines and investors in one 
section of the country would be timid 
and fearful about investing their mon- 
ey in other sections of the country if 
they were deprived of the right of ac- 
cess to the federal courts. This appeal- 
ing contention was made in the same 


year before the American Bar Asso- 
ciation.®% 

Several of the reasons advanced in 
opposition to the Attorney General’s 
bill in the 1932 hearings had a validity 
then which no longer obtains. The doc- 
trine of Swift v. Tyson was still in ef- 
fect, and under it a denial of access by 
corporations to the federal court would 
have denied them the substantial ad- 
vantage of the different, if not better, 
justice afforded in the national courts. 
It was also contended that the Attorney 
General's bill would destroy the only 
effective court proceedings for the re- 
organization of insolvent interstate rail- 
roads and other corporations. The sub- 
sequent enactment of Sections 77 and 
77 (B) of the Bankruptcy Act and later 
the Chandler Act provided for feder- 
al statutory reorganization procedures, 
enacted under the authority of the 
Bankruptcy Clause of the Constitution, 
independently of diversity jurisdiction. 


The Norris-La Guardia Bill. . . 
No Action by the Congress 

The Senate Judiciary Committee fa- 
vorably reported the Norris-LaGuardia 
Bill but it did not come to a vote in 
the Senate. The House Committee 
made no report on this bill and failed 
to approve the Attorney General’s bill 
by a vote of ten to six. 

A further attempt at legislative ac- 
tion was made by a bill introduced in 
1951 to classify a foreign corporation 
as a citizen of each state in which it 
does business. The committee was ad- 
vised that Attorney General McGrath 
had no objection to the objectives of 
the bill. However, no committee action 
was taken upon it. 

Thus, corporations retained their ac- 
cess to the federal courts, although the 





60. Kline v. Fg Construction Co., 260 US. 
226, 233-234 (1922). 

61. Turner v. Bank of North America, 4 Dall. 
8, 10 (1799); United States v Hudson & Good- 
win, 7 Cranch 32, 33 (1812); Cary v. Curtis, 
supra; Sheldon v. Sill, 8 How. ‘441, 448-9 (1850) ; 
Stevenson v. Fain, 195 U.S. 165, 167 (1904). 

aa Kline v. Burke Construction Co., supra 


t 234. 
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only justification for this could be that 
the federal courts were more respon- 
sive to corporate counsel’s arguments 
than were the state courts, a justifica- 
tion which has nothing to do with the 
constitutional or congressional grant of 
diversity jurisdiction. No one could 
seriously have believed that, when the 
Union Pacific Railroad defended an ac- 
tion by an Illinois citizen in an Illinois 
court, there might be a bias against the 
railroad because of its technical incor- 
poration in Utah. There may be a 
prejudice against a corporation, but it 
is difficult to believe that it is because 
its certificate of incorporation happens 
to be filed in some other state, and it 
would be naive to believe that state 
judges or juries accord any perceptible 
significance to the assumed technical 
citizenship of the corporation which 
creates its access to the federal courts 
in diversity cases. 

The epitome of incongruity resulting 
from the corporate-citizenship fiction 
is reached in “direct action” suits 
against insurance companies. In Wat- 
son V. Employers Liability Assurance 
Corporation,®* the Supreme Court up- 
held the constitutionality of a Louisi- 
ana direct-action statute,®> by which a 
plaintiff might elect to sue the alleged 
tortfeasor’s insurer directly without 
joining the tortfeasor. Under the stat- 
ute, an insurance company, in order to 
obtain a certification to do business in 
Louisiana, is compelled to consent to 
such direct suits.°° As a consequence, 
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in the ordinary personal injury action, 
in which the plaintiff and the alleged 
tortfeasor are both residents of the 
same state, the plaintiff may sue the in- 
surance company directly in a federal 
court provided the insurance company 
is incorporated without the state. Fed- 
eral jurisdiction in such a case was up- 
held by the Supreme Court in Lumber- 
men’s Mutual Casualty Company Vv. El- 
bert,®? although it is difficult to under- 
stand the logic of the purported justi- 
fication for the result. 

Ironically, it was the resident plain- 
tiff in that case who sought federal jur- 
isdiction in his own state and it was the 
non-resident insurance company which 
objected to federal jurisdiction. When 
the doctrine of Swift v. Tyson was in 
effect, federal court jurisdiction seemed 
particularly appealing to corporations. 
Now it is the individual plaintiff who 
finds the federal court with its restric- 
tive appellate review of jury verdicts 


more to his liking. As has been re- 


cently pointed out, two can play at the 
same game. 


But it is not the less unreason and 
no greater fairness for a citizen of 
the forum to gain a discriminatory 
advantage over fellow citizens of his 
State, than it is for an out-of-state 
citizen to secure more than the same 
treatment given local citizens, by going 
to a federal court for the adjudi- 
cation of state-created rights.6 


The burden which these direct-action 
statutes may place on the federal courts 
if they become common*® is indicated 
by the fact that a large proportion of 
the diversity cases in the federal courts 
during the last five years involved tort 
claims and the work of the district 
courts in Louisiana has doubled since 
the passage of the direct-action stat- 
ute,7° 

With his usual felicity of expression, 
Judge Learned Hand has recently sum- 


marized the case against corporate di- 
versity jurisdiction as follows: 


Some parts of the existing law are 
patently absurd. Perhaps most of all is 
the doctrine that a corporation is a 
“citizen” of the state of its incorpora- 
tion. This is totally unwarranted, not 
only by virtue of the meaning of the 
word “citizen” in 1787; but also as a 
means of protecting the privilege. 
However, if we continue to accept this 
aberration at all, at least let us give 
it some relation to the purposes to be 
subserved. A good bit would be gained 
if Congress enacted that a corporation 
was a “citizen” of any state where it 
did continuous business, anomalous as 
that still would leave this use of 
“citizen”. It is probably true that the 
bias that exists against corporations 
dees not much depend upon where they 
do their business, and certainly not 
upon where they are organized; but 
at least this would give a semblance of 
justification for the jurisdiction. 

Even though we went no further 
than that, it would, I believe, put an 
end to: most of our present troubles, 
provided we added one further limita- 
tion: the jurisdiction of the federal 
court should not extend to a party who 
though himself a citizen of another 
state was insured by a corporation 
doing business in the state of the 
forum. The great burden at the moment 
arises from personal injury litigation; 
and I suggest tentatively that, if this 
was added as a limitation, the 
“diversity jurisdiction” would be so 
cut down that what was left would not 
amount to much of a grievance." ! 
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68. Mr. Justice Frankfurter concurring in 
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With the multiplicity of federal legis- 
lation, cases arising under the Consti- 
tution and laws of the United States in 
the federal courts have now developed 
into a vast complex of judicial busi- 
ness. The interpretation of acts of Con- 
gress embodied in the fifty titles of the 
United States Code, the determination 
of the validity of federal executive and 
administrative action, the vindication 
of constitutional rights, the adjudica- 
tion of claims by and against the Gov- 
ernment, as well as admiralty, mari- 
time, bankruptcy, patent and copyright 
proceedings, all involve questions pe- 
culiarly appropriate to a national judi- 
ciary. National sentiment regards the 
United States courts as proper tri- 
bunals for such proceedings and the 
administration of national law seems a 
sound area for federal jurisdiction in 
any allotment of the common fund of 
litigation available for distribution be- 
tween federal and state courts. As the 
framers intended the new Federal Gov- 
ernment to act directly on the indi- 
vidual citizen rather than through the 
states, he is properly deemed entitled 
to have his federal rights determined 
by the federal judiciary. 

In the face of this prodigious volume 
of proper federal business, it would 
seem that the federal judiciary might 
be relieved of the additional burden of 
interpreting state laws, since it has no 
legitimate concern in this area, nor 
does it possess any particular aptitude 
for ascertaining the local law of forty- 
eight states. Assigning to it this addi- 
tional workload may only be inimical 
to the effective discharge of its true 
functions. 

In recent times, criticism of federal 
diversity jurisdiction has been assum- 
ing substantial proportions. The views 
of Mr. Justice Frankfurter, Mr. Justice 
Jackson, Mr. Justice Harlan and Judge 
Learned Hand have already been noted. 

The Judicial Conference of the Unit- 


ed States in 1951 recommended that 
the jurisdictional amount be increased 
from $3,000 to $10,000, that diversity 
jurisdiction be retained but that a cor- 
poration, for diversity purposes, should 
be deemed a citizen beth of the state 
of its creation and of the state in which 
it has its principal place of business.‘ 
In 1955, the Conference reaffirmed this 
recommendation. ‘* 

In commenting on the 1951 Report, 
Chief Judge Clark of the Second Cir- 
cuit recommended that citizenship of 
a corporation for diversity purposes 
should be deemed not only that of the 
state in which it is incorporated, but 
also of any state where it is licensed to 
do business or is doing business.‘* 
This was substantially the proposal of 
Attorney General Mitchell twenty-three 
years before. 

In 1953 the Judicial Conference of 
the Ninth Circuit voted to abolish di- 
versity jurisdiction. Judge Bailey Ald- 
rich of the First Circuit has proposed 
that the diversity statute should be 
amended to provide that a citizen of a 
state should be precluded from institut- 
ing an action as plaintiff in a federal 
court in his state against a citizen of 
another state. He pointed out that such 
a plaintiff has no valid reason for not 
resorting to a state court and was in 
no position to claim local prejudice 
against him in his own local courts. 
According to his estimate, this amend- 
ment would result in a 20 per cent re- 
duction of diversity cases in his dis- 
trict.75 

On April 12, 1956, a Special Com- 
mittee on Legislation of Diversity of 
Citizen Jurisdiction made a similar rec- 
ommendation to the Judicial Confer- 
ence of the Second Circuit.*° This 
Committee was composed of Circuit 
Judge J. Edward Lumbard and District 
Judges Lawrence E. Walsh, J. Joseph 
Smith and Walter Bruchhausen. 

On July 12, 1957, a subcommittee of 
the Committee on the Judiciary of the 
House of Representatives held a brief 
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hearing on H.R. 2516, introduced by 
former Governor Tuck of Virginia, 
and on H.R. 4497, introduced by Mr. 
Ashley, both members of the subcom- 
mittee. Each bill would increase the 
jurisdictional requirement in federal 
question and diversity cases from $3,- 
000 to $10,000. Such an increase, if 
effective, would have reduced the 1956 
case load in the eighty-six districts by 
approximately eight per cent.7* H.R. 
2516 would limit diversity jurisdiction 
to individuals who are citizens of dif- 
ferent states, excluding corporations. 
This bill would have the effect of elim- 
inating in the future about 57 per 
cent of the number of diversity cases 
now in the District Courts.*5 H.R. 
1497 provides that a corporation 
shall be deemed a citizen, not only of 
the state of its incorporation, but of 
the state where “it has its principal 
place of business”. No adequate study 
has been made to ascertain whether 
this proposal would affect any substan- 
tial number of cases. The committee 
took no action upon the bills but indi- 
cated that it would give consideration 
to the proposed legislation at the next 
session of Congress. 

The most recent expression of sig- 
nificant opinion on the diversity prob- 
lem has come from the judiciary. On 
October 22, 1956, the Supreme Court 
without opinion reversed a decision in 
a diversity suit for personal injuries in- 





72. Report of the Judicial Conference of the 
United States 27 (1951). 

73. Annual Report of the Proceedings of the 
Judicial Conference of the United States 81 
(1955) . 

74. Quoted in Report of the Committee on 
Legislation on Diversity of Citizen Jurisdiction 
to the Annual Judicial Conference of the 
Second Judicial Circuit of the United States 6 
(April, 1956). 

75. Id. at 7. 

76. Id. at 8. 

77. Report of hearing before Subcommittee 
of the Committee of the Judiciary, House of 
Representatives, 85th Congress, on H.R. 2516 
and H.R. 4497 (July 12, 1957), entitled Jurisdic- 
tion of Federal Courts Concerning the Diversity 
of Citizenship 24. 

78. Id. at 43. 
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volving exclusively Texas law.*® In 
dissenting, Mr. Justice Frankfurter and 


Mr. Justice Harlan said: 


This is an ordinary suit for damages 
for injuries claimed to have been 
caused by defendant’s fault. Doubtless 
hundreds upon hundreds of such suits 
are constantly brought in the state 
courts of Texas. This suit is brought 
in a federal court because the plain- 
tiff is a citizen of Texas and the 
defendant corporation is, in the eyes of 
the law, a citizen of Delaware. The 
federal court in a case like this is 
deemed to be a state court of Texas, 
and the law by which the plaintiff's 
rights are to be determined is ex- 
clusively Texas law. Erie R. Co. v. 
Tompkins, 304 U.S. 64. No federal law, 
statute or decisional, is remotely in- 
volved. These diversity litigations 
place, it is becoming increasingly re- 
cognized, an undue burden upon the 
federal courts in their ability to 
dispose expeditiously of other litiga- 
tion which can be properly brought 


Collaboration 

by POWs 

(Continued from page 239) 

to their thinking and who would swell 
the ranks of the “progressives” and 
thereby become committed to active 
participation in the Communist con- 
spiracy. It was those members of the 
middle group who were constantly sub- 
jected to acts of persuasion, coercion 
and duress by the Communists. Their 
lives were constantly exposed to rigid 
control and planning, to continuing 
and persistent interrogation and urg- 
ings of co-operation. They had in some 
manner come to the attention of their 
captors and cases have revealed that 
a number of the individuals falling 
within this category had been formerly 
cooks, military squad leaders, platoon 
leaders and members of certain POW 
committees. It must be hurriedly 
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only in the federal courts. 
* * * 

This Court cannot determine whether 
the Court of Appeals was right or 
wrong in its judgment without de- 
termining whether on this record the 
case should or should not have been 
left to the jury. That can only be 
decided on the basis of an investigation 
of Texas law. This Court is not a court 
to determine the local law of the forty- 
eight States. 

* * * 

The Supreme Court of the United 
States is designed for important ques- 
tions of general significance in the 
construction of federal law and in the 
adjustment of the serious controversies 
that arise inevitably and in increasing 
measure in a federal system like ours. 
These questions are more than 
sufficient in volume and difficulty to 
engage all the energy and thought 
possessed by the Court without being 
diverted by the correction of errors in 
local controversies turning on particular 
circumstances.50 


pointed out that rarely did an indi- 
vidual seek those particular positions. 
He was either elected to that position 
by his fellow POWs or had been sin- 
gled out of the group to perform that 
particular function regardless of his 
personal desires. 

Certain physical pressures were ex- 
erted upon them, but those physical 
pressures were not of threats of im- 
mediate death or bodily harm, rather 
they were ingenious devices which 
would carry the concerned POW to the 
very limits of his endurance. A good 
example is the deprivation of his 
meager rations—competent witnesses 
have testified that without this ration 
an individual could be expected to live 
only for several days. The Communists 
realized that a dead POW would indeed 
be highly ineffective for their planned 
objective. Force and terror were con- 


The reasoning of these Supreme 
Court justices, although directed to the 
certiorari policy of the Court, seems 
equally applicable to diversity jurisdic- 
tion generally. It is evident that the 
theory of diversity jurisdiction is of an 
artificial character unrelated, either to 
fact or to the social realities of our 
time. 





Unless the diversity principle should 
be accepted as a convenient, desirable 
expedient for funneling into the federal 
courts civil litigation of pecuniary con- 
sequence, further congressional con- 
sideration of some reasonable qualifi- 
cations of its wholesale grant of power 
to the federal courts over such inher- 
ently state cases, especially those con- 
cerning corporations, seems indicated. 





79. Gibson v. Phillips Petroleum Co., 352 
U.S. 874 (1956). 
80. Id. at 874-876. 


stantly imposed upon them—terror of 
physical violence and threats—which 
to the mind of the weakened POW 
could well materialize. All POWs were 
abused and degraded in the presence 
of their fellow captives, particularly 
when forced to utter oral “confessions”. 
All of the age-old tried and proved 
methods of interrogation were em- 
ployed against them. Those things 
which are so zealously excluded from 
our system of law, order and justice, 
such as threats, placing in fear, prom- 
ises of reward, deprivation of comforts 
and necessities, were continuously em- 
ployed. They lived continually in an 
environment of fear, distrust and con- 
fusion. The POW was continually 
steeling himself against believing 
rumors about other POWs, which was 
exceedingly difficult to do in view of 
the long period of internment. Rarely 
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could one POW, after his internment, 
name more than a very few other POWs 
whom he would trust. Predominantly 
he would acknowledge that he dis- 
trusted a major portion of his fellow 
internees, although acknowledging that 
his distrust was based primarily upon 
rumors and hearsay. 


What, then, were the charges against 
those POWs tried by Army general 
courts martial? Generally they were 
of collaboration which consisted of 
making speeches, writing articles, 
making recordings, belonging to “peace 
committees” and performing certain 
other acts for their personal benefit 


while POWs. 


Coercion and Duress... 
A Possible Defense 

Since it appears to be generally 
accepted that coercion or duress is a 
defense to all crimes except the taking 
of a life of an innocent person, we 
shall attempt to determine whether or 
not this defense is practicably avail- 
able to an ex-POW being charged 
criminally for acts perpetrated by him 
while a POW in the hands of Commu- 
nists or Communist-inspired captors, 
and in circumstances such as those set 
forth in a preceding portion of this 
discussion. 


It has been stated generally that in 
order to constitute a defense to a charge 
of having committed a criminal act 
other than the taking of the life of an 
innocent person, the coercion or duress 
asserted as a defense must have been 
present, imminent and impending and 
of such a nature as to induce a well- 
grounded apprehension of death or 
serious bodily injury if the act was 
not done.! Since the authority for this 
proposition is so generally acknowl- 
edged, we may presume to accept it as 
an overriding and controlling position 
in the law, and must therefore look 
only to the varying interpretations to 
which it lends itself to see whether or 
not any of the POW situations can be 





D’Aquino v. United States, 192 F. 2d 338 
(oth Cir. 1951), cert. denied, 343 U.S. 935 
52). 


Oe United States v. Fleming, 19 C.M.R. 438, 
450 (1955); United States v. Dorey, 14 C.M.R. 


350 (petition for review by U.S.C.M.A. denied, 
15 C.M.R. 431). 

3. Winthrop, Murrary Law (2d ed. 1920) 
page 


made to fit within its purview. Of most 
particular interest to us in this area of 
the law are those cases in which the 
defense of duress and coercion has 
been asserted as a defense to alleged 
acts of collaboration with the enemy.” 
These cases prescribe a further criterion 
which must be satisfied in order for a 
person to successfully assert the defense 
of duress and coercion. This further 
criterion is that the force from which 
the duress or coercion is asserted to 
have arisen must have been continuous 
during the period of time the person 
concerned was subjected to the action 
and control of the enemy, and that 
furthermore, there must be a showing 
that the concerned person got away 
from the enemy as soon as he could.® 


As previously indicated, there were 
those among the POWs who were de- 
nominated “reactionaries”, and who 
steadfastly maintained their opposition 
to the efforts of the Communists to 
make them conform, collaborate and 
participate in the programs of their 
Communist or Communist-inspired cap- 
tors. The overwhelming majority of 
these “reactionaries” were not, in fact, 
killed for their opposition to the efforts 
of their Communist captors to persuade 
them to co-operate and collaborate 
with their captors. However, in 
many cases they were subjected to 
more arduous physical endeavor and 
they were deprived of many of the 
facilities made available to those POWs 
who were more co-operative with their 
captors. In some cases these “reaction- 
aries” were actually subjected to bodily 
injury as a result of their opposition. 
An obvious question thus arises 
whether or not, by virtue of the fact 
that the 
successful in maintaining its opposition 


“reactionary” group was 
to the persuasions of the Communist 
captors without the sacrifice of their 
lives, can any POW who did not main- 
tain and persevere in such opposition 
to the desires of their Communist 
captors, avail himself of the defense 
of duress and coercion? A second 
major problem area arises for us in 
determining to whom the defense of 
duress or coercion is available, as we 
must determine whether or not the 
POW made throughout the period of 
imprisonment continuing efforts to 


Collaboration by POW’s 


escape. The United States Code of 
Conduct (which was promulgated after 
the cessation of the hostilities in Korea 
and after the return of the American 
prisoners of war and based upon the 
studies of the POW problems) requires 
captured American soldiers to do all 
in their power to escape. This require- 
ment is one which has been imposed 
upon American fighting men through- 
out our military history and has al- 
ways been taught and emphasized in 
the training given American soldiers. 


The Duty To Escape... 
A Difficult Problem 


Therefore, to what extent a POW 
tried to escape becomes a salient con- 
sideration in determining whether he 
can claim the defense of duress or 
coercion. As a practical matter, was 
escape from his Communist captor 
possible? 


There are few recorded instances of 
escape. However, there were cases of 
POWs who, although unsuccessful in 
their efforts, did, nonetheless, continue 
to effect their own escape and that of 
their fellow prisoners. Under the law 
now applicable it would seem that 
those POWs who did less than main- 
tain a constant effort to escape would 
not be in a position to assert duress 
or coercion as a defense. But, the 
question again arises, was this less than 
expected performance by many of the 
POWs attributable to the form of 
duress and coercion being exercised 
against them as individuals by their 
captors? Again, were they in fact in 
such complete fear of immediate death 
or great bodily harm as to prevent 
their making the escape attempt? Can 
their failure to do so thereby be ex- 
cused? This, of course, must be a 
subjective determination as to the 
condition in the POW’s mind at the 
time when the escape effort was re- 
quired. However, if we look at the 
subjective problem from an objective 
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point of view, the fact that there were 
“reactionaries” who never did, in fact, 
collaborate, would seem to exclude 
those who did not attempt escape from 
the ranks of those who can claim 
duress and coercion as a defense to 
any acts perpetrated by them while 


POWs. 


Needless to say, there are a great 
number of authorities who unequiv- 
ocally state that the doctrine of co- 
ercion or duress cannot be invoked as 
an excuse by one who had a reasonable 
opportunity to avoid doing the act 
alleged without undue exposure to 
death or serious bodily harm. Patently, 
in any heterogeneous group such as the 
United Nation’s POWs there are to be 
found varying degrees of mental, physi- 
cal and moral stamina. The Communist 
captors were no less than diabolically 
clever in attacking the weak point of 
the individual POWs, whatever that 
may have been. It is, of course, the 
individual quality of the treatment and 
situation which presents the legal 
problem. 

Must we then establish a sliding 
standard for use in dealing with the 
POWs upon their return? A sliding 
standard, that is, which will allow the 
subjective appraisal and evaluation of 
any alleged acts committed by each and 
every accused ex-POW. If we are to 
do so, it will indeed be a difficult 
standard to develop and apply, whereas 
the application of an objective stand- 
ard, i.e., one based upon the success 
of the opposition of the “reactionary” 
group, would result in depriving the 
accused of the benefit of the de- 
fense of duress and coercion to such 
alleged offenses except for those 
stronger prisoners whose mental, physi- 
cal and moral stamina were such as 
to enable them to withstand the in- 
sidious pressure applied against them 
by the Communist enemy. Is there, 
then, a solution to what at this point 
must appear to be an insoluble dilem- 
ma, with the strong on the one side 


being the only ones who can possibly 
be helped by the present law of duress 
and coercion, and the weak on the 
other side forfeiting such a defense in 


lieu of the adoption of an almost un- 
workable subjective standard? 


The author was the trial defense 


counsel for several officers who faced 
general courts martial for collabora- 
tion. The first was that of a first lieu- 
tenant. This particular court martial 
was convened at Fort Lewis, Washing- 
ton, in August, 1955, and lasted for 
three weeks with approximately seven- 
ty-five witnesses appearing. The record 
of trial was quite voluminous, consist- 
ing of approximately 500,000 words. 
The general court martial, composed 
of senior field grade officers, acquitted 
the lieutenant of all allegations against 
him. 

A subsequent case was that of a 
lieutenant colonel, a 1941 graduate of 
the United States Military Academy, 
who was also tried at Fort Lewis in 
November, 1955. The charges against 
the colonel, although bearing a great 
similarity to those against the lieu- 
tenant, were much more serious. He 
was the senior officer in Camp 12 
near Pyongyang, North Korea, and 
president of the Camp Peace Commit- 
tee. He was also charged with making 
speeches and recordings and writing 
articles for the Communists and, in 
addition, charged with failure to exer- 
cise necessary leadership while a senior 
officer. During the proceedings he ad- 
mitted that he had made certain broad- 
casts for the Communists. However, 
he maintained that those broadcasts 
were in furtherance of an escape plan. 
which had been designed to evacuate 
all of the American POWs from Camp 
12. His trial lasted for five weeks and 
approximately eighty to eighty-five 
POW witnesses testified. The record of 
trial in this case consisted of approxi- 
mately one million words of testimony 
and the court, whose president was a 
brigadier general, acquitted the colonel 
of all the major charges and convicted 
him of conduct prejudicial to good 
order and military discipline, violation 
of the provisions of Article 134, Uni- 
form Code of Military Justice, 1951. 
He was sentenced by the court to be 
reprimanded and suspended two years 
in rank. Subsequently, he was cleared 
of all charges by an administrative 
board consisting of five general of- 
ficers, which convened in the Pentagon. 

In both of these cases, the defense 
was based primarily on duress and co- 
ercion and it was successful in proving 
that there existed individual and gen- 
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eral duress. The defense also main- 
tained that this fear of death or serious 
bodily harm continued throughout the 
entire period of time during which the 
alleged acts of collaboration were com- 
mitted and that the accused, in each 
instance, had made frequent attempts 
to escape and avoid the coercion and 
compulsion. The law officer, who is 
comparable to a judge in a civil 
criminal case, in each instance in- 
structed, and correctly so, to the effect 
that to be excused for certain acts of 
collaboration the accused must have 
acted under a well-grounded appre- 
hension of immediate and impending 
death or immediate and serious bodily 
harm. 

It may be concluded that the military- 
legal view properly considers collabora- 
tion on the part of captured military 
personnel as criminal. Therefore, as 
a crime, the overt act must be accom- 
panied by the requisite intent, and if 
it is to attain the judicial dignity of 
a crime, the law must also afford the 
legal defense of justification or excuse 
to such a crime. Basically, the difficulty 
encountered results from the absence 
of a clear standard for determining 
when coercion is actually present. 
When coercion is present, of course, 
the mens rea factor pertaining to intent 
is neutralized or counterbalanced by 
the coercion, and the acts of collabora- 
tion should be excused. 

Since it has become fashionable to 
refer to the POW groups as “progres- 
sives”, “reactionaries” and “non- 
committals”, should the defense be 
applied as an objective standard to 
the members in relationship to their 
groups or on a subjective standard to 
the individual regardless of group? 
For example, should a debilitated, half- 
starved soldier, weak mentally and 
physically, who realizes that a vermin- 
infested blanket is between -him and 
survival over a night’s drop in tempera- 
ture, be considered within the ambit 
of the coercion defense? Without doubt, 
the test of coercion is a subjective test, 
but reason and common sense recog- 
nize that without policy limitations, 
the defense is open to abuse by the 
cowardly and disloyal. This area of 
inquiry is still an open question and 
cries out for resolution by wise and 
judicial legal statesmanship. 


B. L 
Califor 
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108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tue Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationa Law 
Lisrmary Appraisal Association, 538 South Dear- 
born St., Chicago 5, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 










UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—-Immediate Service—Write Nationat Law 
Boox Company, 1110 13th St., N. W. Washington, 
D. C. 





“STANDARD CLAUSES FOR WILLS” Revised 

Edition: 565 time-tested clauses, explanatory com- 
ment, tax analysis, A.L.R. references, synoptic in 
dex. 112 pages $2.50 (add 8c sales tax for N.Y.C 
delivery). FIDUCIARY PUBLISHERS, 50 E. 
42nd St., New York 17. 





FOR SALE 





USCA COMPLETE TO DATE, GOOD as new, 
$325.00. Box 8M-4. 





BEAUTIFUL ENGLISH LEGAL DOCUMENT, 
November 20, 1665, parchment 18x27, framed. 
Gladys Gates, 3239 Broadway, Boulder, Colorado. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory for 
handling all types of document problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory. 





RICHARD BOWEN, DETROIT, MICH. 26 
years’ experience. Photographic and laboratory 
equipment. 10023 Hubbell Ave. VErmont 7-6454. 


DONALD DOUD, CHICAGO & MILWAUKEE. 

Nationwide experience includes U.S. vs. Hiss, Ill. 
vs. Hodges. Complete laboratory facilities. Experi- 
enced expert witness. Member: American Society 
Questioned Document Examiners, 312 E. Wiscon- 
sin, Milwaukee; Temple Building, Chicago. 











VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22. Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting, typewriting and inks. Qualified ex- 


810 E. & C. 
AComa 2-2360. 


pert, 15 years experience 
Denver, Colorado. Phone: 


Building, 















LINTON GODOWN, MEMPHIS, EXAMINER 


handwriting, signatures, typewriting, inks, alter- 


ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., JAckson 
5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof cf facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 





White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 
M. A. NERNBERG, EXAMINER OF DIS- 


puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 








WM. H. QUAKENBUSH-—30 YEARS’ EXPE- 
rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
portindale. Hubbell Directory. Phone VI 3-7826, 
Sox 424, Lawrence, Kansas. 





KARL SCHOTTLER, 915 CHESTNUT 
Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 


pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394. 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2. 





MISCELLANEOUS 








JANYE GARLINGTON PRUITT, 892 NA- 
tional Press Building, Washington 4, D. C. Au- 
thor, Historian, family lines, Member D.A.R., 
AA.U.W. 


March, 1958 + Vol. 44 287 


























CHICAGO HOUSE COUNSEL, 
secks opportunity, corporation, law firm. B.S., 
LL.B., LL.M. in Labor Law, LL.M. in Taxation. 
Entire legal training financed, full year, full tuition 
scholarships Admitted: Mass., Missouri, Illinois, 
Interstate Commerce Commission. Box 8M-5. 


30 


SINGLE, 


POSITIONS WANTED 


CAPABLE ATTORNEY, AGE 29, LAW JOUR- 
nal, member Indiana bar, desires location in prac- 











tice of law. Will relocate. Available after May. Best 
references. Resume upon request. Box 8M-6 
TRIAL LAWYER--AGE 37; 7 YEARS’ 
experience; relocate West, Middle West. Box 
7D-5. ROBES 
CRIMINAL DEFENSE, 38, 8g YEARS’ JUDICIAL ROBES CUSTOM TAILORED — 
experience including habeas corpus and extradi The best of their kind satisfaction guaranteed 
tion, 3 years’ prosecuting attorney, interested in Catalog | sent on request. Benttey & Simon, 


specializing in criminal defense. Desire association 
with individual or firm. Box 8M-1, 


Inc., 7-9 West 36th St., New York 18, N 





SHORTHAND AND 

ATTORNEY, HARVARD GRADUATE, AGE 338, STENOTYPE REPORTING 

9 years’ Los Angeles general practice including 

trial work desires law firm or corporation association 
with promising future. Will relocate. Box 8M-2. 





SAN FRANCISCO: HART & HART (SINCE 

seiebicididmameie catia 1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite: state- 

ATTORNEY, MASS. BAR, 43, EXTENSIVE wide notary and reporting service. Chancery 
experience real estate and commercial, desires Building, 564 Market Street. References: local 


position with bank or Savings and Loan. Box 8M-3. bench and bar. 








TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAILABLE 





for consultation and court testimony. Box 
6JL-2. 
CONSULTING BIOLOGISTS POLLUTION 


Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 


CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1. 





CHEMIST AND CHEMICAL ENGINEER 

25 years’ experience petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 


ECONOMIC. STATISTICAL, MARKETING 

Con, iltation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





ASSOCIATION CALENDAR 





ANNUAL MEETINGS 





Los ANGELES, CALIFORNIA 
MraM1 BEAcH, FLORIDA 


Wasuincton, D.C. August 


REGIONAL MEETINGS 





St. Louis, Missouri 
PorTLAND, MAINE 
PITTSBURGH, PENNSYLVANIA 


MEMPHIS, TENNESSEE 


BOARD OF GOVERNORS 





Wasuincron, D. C. 


288 American Bar Association Journal 


August 25-29, 
August 24-28, 
29-September 2, 


1958 
1959 
1960 


June 12-14, 

October 2-4, 
March 11-13, 
Fall, 


1958 
1958 
1959 
1959 


May 19-20, 1958 
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plug it in anywhere! wiv 


copy anything » 


———'y 


ae 


LETTERS, INVOICES 


. 
sl) 


’ 


RECEIPTS, CHARTS, BLUE PRINTS 


a BIDS, PHOTOGRAPHS 


REPORTS, QUOTATIONS, ETC. 





instant photocopies of anything written, 
printed, typed, drawn or photographed— 
right in your own office 


So fast... 80 convenient... so easy! Exclu- 
sive ‘Magic Touch” dial control assures per- 
fect black-on-white copies of anything every 
time. Clear sharp copies from any original up 
to 15” wide, any length or color on opaque or 
transparent paper—printed on one or both 
sides. Made of stainless steel, it is handsome, nuitedte 
compact, and light weight. Offers hundreds Charles E. Jones & Assoc 
of time and money saving uses for every busi- 

ness at a price well within the budget of even 

the smallest firm. re iain neal PY 4 


JUST TURN THE DIAL 


make 























por o-oo 
Have you read this 
American Photocopy Equipment Co. AB-38 
New 1920 W. Peterson Ave., Chicago 26, Ill. 
Fr Rush me, without obligation, your new free book on the improved all-electric 
ee Apeco Dial-A-Matic Auto-Stat. I understand this book explains office 
Book? photocopying applications in detail and shows how my business can greatly 
benefit by the use of this modern copy-maker. 
For your free book Compen Type of Bus 
tear off and mail this tied Yi 
Air Mail Postage Paid Address. 
reply card today. 
City. Zone __State 
Individual Title 





American Photocopy Equipment Co. 


1920 W. Peterson Ave., Chicago 26, Ill. In Canada: Apeco of Canada, Lid. 134 Park Lawn Rd., Toronto, Ont. 





intel 

































the all-purpose 
copy-maker 


DIAL-A-MATIC 


Find out how you can save time and money by speed- 
ing production . . . by cutting costly office paper work 
. . . by expediting shipping and receiving—plus 
hundreds of other ways of increasing the efficiency 
of your business with Apeco Auto-Stat copying. It's 
all in this new free book. Send for your copy today. 


Have you read this 
NEW FREE BOOK? 


16 full color pages to tell 
you how you can use the 
Apeco Dial-A-Matic Auto-Stat 
in your business. 


GET YOUR FREE BOOK 


6¢ postage will be paid by— 
AMERICAN PHOTOCOPY EQUIPMENT CO. 
1920 W. Peterson Ave. 


Chicago 26, Ill. | Air Mail Reply Card Today! 


Mail this Postage Paid 

















The 


Lawyer's Treasury 


1 VOLUME - - - $7.50 


Introduction by E. Smythe Gambrell, 
Edited by Fugene C. Gerhart Past resident of the American Bar Association 


of the Binghamton, New York Bar Foreword by Tappan Gregory, 


Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 


interest to the legal profession. 


The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 
Association. The result is “The Lawyer's Treasury”, a classic that is a treasure chest of 


knowledge, value and pleasure. 
The anthology readily reveals why lawyers are and have always been regarded as 
members of a learned profession. 


Order your copy today. 


published with pride by 


THE BOBBS-MERRILL COMPANY, INC. 


730 N. MERIDIAN ST., INDIANAPOLIS 7, INDIANA 












































Wait Tom! We haven't looked in “Words and Phrases” 


Ween you have almost despaired of finding that precedent 
you need only turn to the great case-finder — 


Words & Phrases 


Popularly termed “‘The One-Minute Method for Finding the 
Elusive Case in Point’. You will be amazed and delighted. 


Free sample pages furnished on request 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 











